United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






COUETT OF APPEALS - 
DISTRICT OF COLQMBIA 
FILED 


DISTRICT OF COLUMBIA 


H. BRADLEY DAVIDSON AND JOHN 
C. DAVIDSON, 

Appellants, 


OCT. TERM 
No. 2968. 


THE E. F. BROOKS COMPANY, A 
CORPORATION, 

Appellee. 


Douglas S. Mackall, 
JoHN.C. Gittings, 

Thos. M. Gittings, 
Attorneys for Appellants. 


Pt«8s of National Publishing Company 












INDEX. 


PAGE 

Statement of Case_ 3 

Evidence_ 6 

Assignment of Errors_ 12 

Argument_ 15 


CITATIONS. 

PAGE 

Rankin vs. Failey, 29 Mo. App., 587__ 25 

Newberger vs. Priede, 23 Mo. App., 631__ 25 

Butler vs. Merrick, 24 Ill. App., 628_ 25 

Kelley vs. Gaines, 24 Mo. Appeal, 506_ 25 

Roach vs. Rector, 13 Ark., 521_ 26 

Municipal Paving Co. vs. Herring (Okl.), 150 Pa. 

Rpt, 1067 _--_ 26 

McPherson vs. Hardin, 40 Appeals D. C., 404_ 26 

Starkweather vs. Dyer, 30 Appeals D. C., 149_ 26 

Clark vs. Sidway, 142 U. S., 682_ 26 

Slater vs. Vanler Hoogt, 25 Appeals D. C., 417_ 27 

Meehan vs. Valentine, 145 U. S., 611_ 27 

Estabrook vs. Woods, 192 Mass., 499_ 27 

Demarest vs. Koch, 129 N. Y., 218_ 29 

Purber vs. Page, 143 Ill., 622_ 30 

Bird vs. Morrison, 12 Wis., 128_'_ 31 

Bruce vs. Hastings, 41 Vt., 383_ 31 

30 «Cyc.,^’ 483_ 33 

Fisher vs. Hume, 6 Mackey, 9_ 33 

Floyd vs. Wallace, 31 GHl, 668_ 33 

Logan vs. Bond, 13 Gill, 192_ 33 

Funk vs. Babbit, 156 HI., 408_ 33 

Quinn vs. Ely, 37 N. J. Equity, 564_ 40 

Terre Haute R. R. Co. vs. Peoria R. R., 167 Ill., 266 40 
Hope vs. Johnson, 38 Florida, 55- 40 




























PAGE 

Abbott vs. Abbott, 189 HI., 488_ 40 

Buzzard vs. Huston, 119 U. S., 347_ 41 

Padmer vs. Flemming, 1 Appeals D. C., 4_ 41 

Kennedy vs. Hazelton, 121 U. S., 667_ 41 

Crocket vs. Lee, 7 Wheaton, 522_ 41 

Grisswell vs. Newman, 21 Wall., 481_ 41 

Kent vs. Lake Superior Ship Co., 144 U. S., 75_ 41 

Jackson vs. Ashton, 11 Pet., 229- 41 

James vs. McKeanor, 6 Johns., 564_ 41 

Grainerd vs. Arnold, 27 Conn., 617_ 41 

Stucky vs. Stucky, 30 N. J. Eq., 546_ 41 

16 ‘^Cyc.,? 403-404 _ 41 














Court of Apprala 

OF THE DISTRICT OF COLUMBIA 


OCTOBER TERM 
No. 2968. 


H. BRADLEY DAVIDSON AND JOHN C. DAVID¬ 
SON, Appellants, 
vs, 

THE E. F. BROOKS COMPANY, A CORPORATION, 

Appellee, 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement, 

This is an appeal from a decree in favor of plaintijff 
below, based upon a bill in Equity filed by the E. F. 
Brooks Company, October 10, 1913, against H. Bradley 
Davidson, John C. Davidson and John H. Nolan, and 
others, to enforce a mechanic’s lien, filed October 10th, 
1913, against the real estate described in the bill for 
$6,987.11 with interest from October 1st, 1913, for 
plumbing and labor alleged to have been furnished for the 
construction of certain houses on said real estate. 

The bill alleges that M. Bradley Davidson and John C. 
Davidson, a partnership, being in reality the owners of 
the real estate in question, entered into an agreement 
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with John H. Nolan (R., p. 28), the l^al effect of which 
was to create a special partnership between Davidson & 
Davidson and John H. Nolan; that Nolan proceeded to 
erect the said houses, and that the plaintiff sold the 
said John C. Davidson, H. Bradley Davidson and to the 
said John H. Nolan, large quantities of plumbing and 
other materials, which went into and became a part of 
the houses; that thereafter the defendant John H. Nolan 
became financially embarrassed and quit work before the 
houses were entirely completed.. The bill prays that a 
decree may be passed making sale of the real estate free 
and clear of certain trusts placed on them and that out 
of the proceeds of sale plaintiff^s claim may be paid, to¬ 
gether with interest; and if for any reason there should 
be a deficit in the amount of money said houses bring, 
that plaintiff may have a decree for such deficit against 
the defendants H. Bradley Davidson, John C. Davidson 
and John H. Nolan, jointly and severally. 

Answer was filed by the defendant John C. Davidson 
et al., denying that the agreement created a special part¬ 
nership between Davidson & Davidson and Nolan, and 
averring that credit was not given to Davidson & David¬ 
son and Nolan, but to the said John H. Nolan as an in¬ 
dividual. 

On March 26th, 1912, the real estate in question was 
the property of H. Bradley Davidson and John C. David¬ 
son co-partners, trading as Davidson & Davidson, and 
the title thereto stood in the name of one Charles H. 
Davidson for the benefit of said firm. On that date an 
agreement was made between said Davidson & Davidson, 
and their co-defendant, John H. Nolan, a well known 
builder, whereby the Davidsons agreed to obtain a build¬ 
ing loan for $67,000.00 to be secured by first deed of 
trust on said real estate, and to take a second deed of 
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trust thereon for f22,100.00 as payment in full for the 
ground and commission for securing the loans; said 
$67,000.00 to be paid to Nolan, in sums not to exceed 
$4,000.00 as the building of the houses progressed; Nolan 
agreeing to complete free from mechanics’ or other liens, 
thirteen three story hou^s on said ground, as per plans 
and specifications prepared by the architect. This agree¬ 
ment concluded as follows 

“Any cost exceeding said loans to be divided 
between the parties of the first and second part 
as follows: 

“First: Said party of the first part are to re¬ 
tain title to Lots 51 to 54 inclusive, 61, 62 and 63, 
assume all trusts and pay proportionately for any 
excess cost of above loans. 

“Second: Said party of the second part is 
to take title to Lots 55 to 60 inclusive, as pay¬ 
ment for builders’ commission, assume trusts on 
said lots and pay proportionately for any excess 
of cost above loans. 

“Interest on the whole trust to begin when the 
papers are signed. No other commission or cost 
to be deducted by the parties of the first part on 
account of said loans.” 

In pursuance of this agreement, on March 26, 1912, 
Charles H. Davidson conveyed the ground to Edwin 
A. Martin, a brother-in-law of Nolan. Thereupon Martin 
executed a first trust to secure said building loan of 
$67,000.00, and a second trust of $21,000.00 represent¬ 
ing the said deferred purchase money, all of the notes 
secured by said first and second trusts being payable 
to the order of Charles H. Davidson, and the deed to 
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Martin, and the said trusts were each recorded March 
27, 1912. Immediately after executing said trusts the 
said real estate was conveyed by Martin back to said 
Charles H. Davidson. This deed, however, was not re¬ 
corded until September 11,1913. 

While it is averred in the original bill that as a result 
of said re-conveyance to Charles H. Davidson, “a merger 
took place and the said notes ceased to be a lien upon 
the properties,” and that the plaintiff was entitled ‘‘to a 
priority of lien over and above the said deeds of trust,” 
this position was abandoned as the result of subsequent 
proceedings in the case. (See Report of Woodard & 
Mackall, Receivers, R. p. 15, and Decree of Sale, R. p. 
19), and no evidence or further point has been offered 
or made in the case with respect to the question of 
merger or priority of lien. It was admitted as a fact 
in the case that all of the notes were sold by Davidson 
& Davidson with the endorsement of the firm (R. p. 58). 
And it appearing as an undisputed fact in the case that 
the real estate could not be sold for sufficient to pay 
even the encumbrances thereon (Receivers’ Report, R. 
p. 15) and that Davidson & Davidson furnished through 
the Receivers to complete the houses, etc., over $9,000.00 
in excess of the proceeds of the building loan paid to 
Nolan, the case presents the single issue as to whether 
or not under the pleadings and proofs, the plaintiff is 
entitled to a personal judgment against Davidson & 
Davidson (Nolan was adjudged a bankrupt October 17, 
1913, R. p. 79) for the amounts of its mechanic’s lien. 

THE EVIDENCE. 

The plaintiff in support of its contention that it was 
entitled to a personal judgment against Davidson & 
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Davidson, introduced in evidence the deeds and trusts 
referred to and the agreement of March 26, 1912, be¬ 
tween Davidson & Davidson and . John H. Nolan (R. 
p. 28). 

CORREL E. BROOKS, Secretary of the Plaintiff cor¬ 
poration, testified that plaintiff had a contract to fur¬ 
nish the plumbing for the erection of the houses in 
question, that an original entry was made by him of 
the transaction in Sales Book 210 (R. p. 47). De¬ 
fendants contend that an inspection of this book shows 
that credit was given to Nolan and the words ^‘David¬ 
son & Davidson” were subsequently inserted. Witness 
further testified that he submitted a bid for the work 
to John H. Nolan, this bid was on cross-examination 
identified as the letter written by him to Nolan on 
April 16, 1912 (R. p. 31); that about two weeks later, 
he went to Nolands office. Nolan said “the bid was 
high, and asked if we could reduce it, that witness 
replied not for that class of material, that Nolan said 
he would submit the matter to John Davidson, and then 
they would see, and let him (witness) know later; that 
about ten days or two weeks, or whatever it may be, 
after that he and his brother, on their way to Nolands 
office, met Nolan and John Davidson in front of the 
Home Life Building, and took up the matter of the 
plumbing, that Nolan referred them to Davidson, and 
Davidson said, ‘All right,’ after argument, ‘we will 
let you go ahead with the plumbing,’ that he went back 
to the store and made an entry on his book, the argu¬ 
ment was that we were high, that he (witness) said, 
‘Mr. Nolan, not for that class of material,’ that Mr. 
Nolan said ‘he wanted that class of material,’ then he 
(Nolan) referred the question to John Davidson. Nolan 
said to Davidson, ‘John, I would like Brooks to have 
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the plumbing/ to which Davidson replied, ‘All right; 
let him go ahead that he went back, entered the order 
and placed his contracts with the supply houses and 
proceeded to go ahead with the order.” That in the 
usual course of business, the next entry would be posted 
in the journal and from thence to the ledger, that the 
work done under this contract was charged in the jour¬ 
nal under date of August 30,1913, to Davidson & David¬ 
son (E. p. 30). On cross-examination he testified that 
he did not know why he had written the words “David¬ 
son & Davidson” above the red line in the Day or Sales 
Book; that he did not think these words were written 
in different ink, “that he used a fountain pen, two foun¬ 
tain pens as a rule, asked to look at the entries through 
a magnifying glass and say whether that improved his 
eyesight or refreshed his recollection, he replied, “it 
looks the same to me, sir, that I only used one bottle 
of ink up there, and it is fountain pen ink, and I wrote 
with the fountain pen, thereupon the entries were ex¬ 
hibited to the Court;” that he did not know whether 
the journal entry was made after Nolan’s failure; that 
the bills made out to John H. Nolan for this and other 
work (K. pp. 70-75) were in the handwriting of their 
bookkeeper, but that he knows nothing about them (R. 
p. 32). To questions touching the credits on these bills, 
objection was sustained (R. p. 32). Thereupon the 
witness was asked to look at the marginal figures 210/91 
and 92 on the itemized bill to Nolan for the Kenyon 
Street houses, and state whether or not that did not 
mean sales book 210, pages 91 and 92. To which the 
attorney for the plaintiff objected. 

The Court: “You may ask him a question about any 
item in there; he did not make up those. 

“Objection sustained.” 
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That plaintiff’s firm had a general account with Nolan 
for years prior to and up to the time of his failura 

JOHN H. NOLAN produced as a witness for the plain¬ 
tiff testified (R., p. 34); identified his, Nolan’s ledger, 
which was kept by his bookkeeper Martin; that he did 
not know about its accuracy; had never examined it be¬ 
fore. (Nolan’s ledger, R., pp. 81,82,83.) Theadmissionof 
this ledger in evidence was objected to by defendants (R. 
p. 34). The same witness recalled (R., p. 35), testified that 
he built the houses in question for himself, and there¬ 
upon over the objection of counsel for the defendants 
he was questioned at length as to what he had testified 
to in his bankruptcy proceedings. (R., pp. 35,36,37,38.) 

LEO C. BROOKS, manager for Plaintiff Company, tes¬ 
tified as to the conversation on the street between John H. 
Nolan and John C. Davidson, referred to by his brother 
(R., p. 40); he says that after talking over their estimate 
^‘Mr. Nolan stated to Mr. Davidson that he felt it would 
be economy to have us do the work, that we would not 
hold him back in his particular part of the work, and 
the little difference in price, he would be justified in giv¬ 
ing us the contract.” Mr. Davidson said, ‘‘Well, go 
ahead.” On cross-examination, the defendants were as 
the result of a number of rulings by the Court, denied 
the right to question this witness as to the bills which 
had been rendered to John H. Nolan for this work, the 
accounts of the firm with said Nolan, the meaning of 
marginal references on these bills, the right to see the ‘ 
plaintiff’s books containing entries against Nolan before 
concluding the cross-examination, etc., notwithstanding 
the fact that the witness had testified that he was familiar 
with all the details of the business, how the books are 
kept, over which he had personal supervision; that bills 
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were made out under his direction, etc. (R., pp. 41-46.) 
This concluded the plaintiff^s evidence. 

The defendants produced as a witness EMMA NOUD, 
who testified that she was the cashier, bookkeeper and 
treasurer of the Plaintiff Company (R., p. 50); that 
after an entry is made in the sales book, she would at any 
time she had time post it in the journal; ‘‘the entry in 
sales book would be posted in the following month, some¬ 
times perhaps not; that bills to customers are taken 
from the ledger and journal, if an itemized statement, 
then from the journal, that is the rule, but there are 
many exceptions, because they frequently make bills 
directly from sales books, these bills or statements show 
on the margin from what book they are taken if taken 
from the journal, but not if taken from the sales book; 
that when one journal is finished, they take the next, 
only run one journal at a time, have two ledgers, but 
only one for large accounts; that the entries on p. 
504 of J. L. were in her handwriting; that the figures 
‘210-91-93, C. E. B.^ at the foot of the entry refer to sales 
book 210; ‘562’ on the margin to the ledger; the entries 
on p. 562 were in her handwriting; that the figures 561 
on the statement of March 28, 1913, to John H. Nolan, 
refer to Ledger ‘G’ ’; after referring to Ledger ‘G’ and 
finding no account to Nolan on that page, sees she has 
made a mistake; it should be 562, after her attention is 
called to date of the statement, witness said the reference 
must be to the other ledger; that she did not have the 
other ledger in court (was produced later); that the 
statements or bills to Nolan of March 28 were in the 
handwriting of her assistant, but the headings, namely, 
John H. Nolan, and the marginal figures are in the hand- 
w^riting of the witness; the statement of March 28 was 
all in her hand; that the dates at the top of the journal 
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pages, for instance, p. 504, February 18,1913, do not in¬ 
dicate the date of entry, but the date that generally the 
work had been completed or charged, or something of 
that sort; that she could not say what date the entry was 
made in the journal, generally speaking the entry would 
go in the journal the next monh, but frequently they 
might not go on for quite a while afterwards.” There¬ 
upon the ledger F was produced from which it appeared 
that this item of $6,987.11 charged to Davidson & David¬ 
son under date of August 30, in journal M (R., p. 50), 
had prior thereto been charged to John H. Nolan’s in¬ 
dividual account, both in the journal and ledger, under 
date of February 18,1913 (R., pp. 67 and 68), the figures 
$6,987.11 representing this work which had been chaiged 
to Nolan were under the direction of Mr. Leo C. Brooks, 
erased both on the journal and ledger, and a new journal 
and ledger account opened wherein this item was charged 
to Davidson & Davidson. (R. pp. 77-78.) 

JOHN C. DAVIDSON, one of the defendants, testi¬ 
fied that he had nothing whatever to do with the letting 
of bids and making of contracts for these houses, that 
he was not consulted by Nolan with reference to letting 
of any contract to plaintiff; that he had no knowledge 
that any contract had been made prior to January 1, 
1913; that no such conversation as testified to by the 
two Brookses ever occurred (R. p. 53); that he never re¬ 
ceived any bill from plaintiff in regard to these houses 
except the bills referred to in their letter of November 
28,1913 (after Nolan’s failure) (R. p. 53). 

JOHN H. NOLAN testified in behalf of the defen¬ 
dants that he had no recollection of any such meeting 
or conversation on the street as had been testified to 
by the two Brookses (R. p. 62); that he had been dealing 
with plaintiff twelve or fifteen years; had an account 
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with them at the time in his own name; that the work 
was done by them in pursnance of their bid to him 
of April 16, 1912 (R. p. 31); that in asking for bids he 
never at any time used the name of Davidson & David¬ 
son; that he received the bills rendered to him March 
28, 1913, in the nsnal course of business. 

The witness was not allowed to testify touching the 
payments made by him to the plaintiff (R. p. 62). 

Further references to the evidence will be made in 
the argument of the case. 

The lower court after consideration of this evidence, 
decreed a personal judgment against the said H. 
Bradlev Davidson and John C. Davidson in favor of 
the plaintiff for the amount of the said lien, holding 
that the said H. Bradley Davidson, John C. David¬ 
son and John H. Nolan were special partners under the 
above-mentioned agreement and further that the said 
H. Bradley Davidson and John C. Davidson, partners, 
in person ordered from the plaintiff, and agreed with 
the said plaintiff to pay for, the said labor and ma¬ 
terials (R. p. 19). From this decree the said H. Bradley 
Davidson and John C. Davidson, partners, appealed. 

ASSIGNMENT OF ERRORS. 

1. In decreeing that the appellants w^ere, on April 
10, 1912, and ever since continued to be, the owners 
of the real estate described in these proceedings. 

2. In decreeing that on or about April 10, 1912, the 
appellants entered into a contract with John H. Nolan 
whereby they became and were partners in the erec¬ 
tion of the houses mentioned in these proceedings. 

3. In decreeing that the material mentioned in the 
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bill was supplied by the plaintiff to said allied part¬ 
nership. 

4. In decreeing that the appellants as partners doing 
business as Davidson & Davidson in person ordered 
from the plaintiff, and agreed with them to pay for, 
the said labor and materials. 

5. In decreeing that the value of said labor and 
materials was $6,987.11. 

6. In decreeing that appellants pay to the E. P. 
Brooks Co. $6,987.11, with interest from October 1, 
1912. 

7. In decreeing relief to the plaintiffs. 

8. In not ruling as matter of law that the evidence 
was insufficient to justify the granting of any relief 
to the plaintiffs. 

9. In not dismissing the plaintiffs’ bill. 

10. In ruling and decreeing that the written con¬ 
tract between Davidson & Davidson and John H. Nolan 
created a partnership between them. 

11. In refusing to permit the witness, C. E. Brooks, 
to be questioned as to whether or not the marginal 
figures on the Nolan bills referred to certain of plain¬ 
tiffs’ books. 

12. In permitting the plaintiffs’ witness John H. 
Nolan to be questioned as to what he had testified to 
in his bankruptcy proceedings. 

13. In declining to permit Nolan on cross-examina¬ 
tion to state whether or not the contract with Davidson 
& Davidson was in the hands of the referee or trustee 
in bankruptcy at the time he gave his testimony. 

14. In declining to permit the said Nolan to say 
whether in stating before the referee, that he was build¬ 
ing for Davidson, he had in mind anything different 
from the contract between them. 



14 


15. In declining to permit Leo C. Brooks to state 
whether or not he knew that Nolan had ah individual 
account with his firm for the years 1912-13. 

16. In declining to permit Leo C. Brooks to be 
questioned as to an apparent erasure in their books, 
and by w’hose authority it was made. 

17. In declining to permit John H. Nolan to state 
whether the amounts paid to plaintiff in 1912 and 1913 
were paid on a specific account. 

18. In permitting Leo C. Brooks and the book¬ 
keeper to testify in rebuttal as to the erasure in their 
books. 

19. In permitting the bookkeeper to testify touching 
the Nolan bills after she had said she did not remem¬ 
ber the circumstances under which they were made out. 

20. In permitting Leo C. Brooks to testify in rebuttal 
as to whether the work was finished. 

21. In declining to permit Nolan to state whether 
or not he was ever in partnership with Davidson & 
Davidson. 

22. In admitting the Nolan ledger in evidence. 

23. In declining to rule as a matter of law that the 
Court, being a court of equity, was on the whole evidence 
without jurisdiction to grant the plaintiff any relief. 

24. In declining to rule as matter of law that on the 
whole evidence the plaintiff had a complete and adequate 
remedy at law, and that the Court, holding an equity 
court, was \sithout jurisdiction. 

25. In declining to recognize the constitutional right 
of the defendants to have the issues in the case tried, at 
law by a Court and jury. 
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ABGUMENT. 

1. THE COUBT EBBED IN HOLDING AND DE- 
CBEEING THAT ON APBIL10,1912, THE DEFEND¬ 
ANTS WEBE AND EVEB SINCE CONTINUED TO 
BE OWNEBS OF THE BEAL ESTATE DESCBIBED 
IN THE BILL; THAT BY VIBTUE OF THE CON- 
TBACT OF IVIABCH 26, 1912, H. BBADLEY DAVID¬ 
SON, JOHN C. DAVIDSON, AND JOHN H. NOLAN 
BECAME PABTNEBS IN THE EBECTION OF SAID 
HOUSES, AND THAT THE PLAINTIFFS’ MATEB- 
lAL WAS SUPPLIED TO SAID ALLEGED PABT- 
NEKSHIP; AND THAT H. BBADLEY DAVIDSON 
AND JOHN C. DAVIDSON DOING BUSINESS AS 
DAVIDSON & DAVIDSON IN PEBSON OBDEBED 
FBOM THE PLAINTIFFS AND AGBEEDWITH THE 
PLAINTIFF TO PAY FOB THE SAID MATEBIAL; 
THAT THE VALUE THEBEOF IS $6,987il, WITH 
INTEBEST FBOM OCTOBEB 1, 1912; and that the 
plaintiff had a lien upon the said real estate as stated 
in the bill (Decree B. p. 19). 

Hereunder will be considered together the first, sec¬ 
ond, third, fourth, fifth, sixth, seventh, eighth and ninth 
assignments of error. 


It is conceded that there is no property or fund upon 
which the mechanic’s lien may attach, but the plain¬ 
tiffs contend that they are entitled to a personal judg¬ 
ment against Davidson & Davidson, under Sec. 1258, 
which is as follows: 

“SEC. 1258. JUDGMENT FOB DEFICI¬ 
ENCY UPON A SALE:—^In any suit brought to 
enforce a lien by virtue of the provisions afore- 
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said, if the proceeds of the property affected 
thereby shall be insufficient to satisfy such lien, 
a personal judgment for the deficiency may be giv¬ 
en in favor of the lienor against the owner of the 
premises or the original contractor, as the case 
may be, whichever contracted with him for the 
labor or materials furnished by him, provided 
such person be a party to the suit and shall have 
been personally served with process therein.” 

In order to maintain this proposition it contends it 
made the contract direct with Davidson & Davidson. 
In the 8th paragraph of the bill (R. p. 4) it is stated 
that the plaintiff sold their material to ‘‘John C. David¬ 
son, H. Bradley Davidson and to the said John H. No¬ 
lan,” and the prayer of their bill is for a decree against 
the two Davidsons and John H. Nolan jointly and sev¬ 
erally (R. p. 7). Presenting at once a substantial 
variance between the averments of the bill and the pres¬ 
ent contention, sustained by the Court, that they sold 
to “Davidson & Davidson.” 

There was no evidence of any kind tending to show 
that prior to Nolan’s failure any claim had been made 
that the sale, or contract for the sale of this material 
was with, or to, Davidson & Davidson. As a fact it 
never got on plaintiff’s books as a charge against them 
until after the Nolan failure. The plaintiff contends 
both that it contracted direct with “Davidson & David¬ 
son,” and that it sold its material to “Davidson & David¬ 
son and John H. Nolan,” and the decree expressly sus¬ 
tains this inconsistent contention. We submit that the 
evidence is overwhelming to the effect that the plaintiff 
sold its material to and contracted with John H. Nolan, 
exclusively and individually. 


It is an nndispnted fact in the case that John H. 
Nolan was a prominent bnilder, of many years’ standing, 
well known to the plaintiff, and had for many years 
been a large customer of the plaintiff, and had carried 
a general account with it in his own name for a number 
of years prior to, and down to, the time of his failure. 

On April 16, 1912 (R. p. 31), six days after the date 
of the agreement between Davidson and Nolan, the 
plaintiff in a letter addressed to John H. Nolan, of¬ 
fered to do the plumbing for the houses in question for 
$537.47 each, which for the 13 houses makes $6,987.11, 
the exact amount of plaintiff’s claim. The. offer con¬ 
cludes with these words, ‘‘Trusting to be favored with 
your order, we beg to remain,” etc. 

A bona fide offer to extend credit to an old customer 
of plaintiff’s firm. Davidson & Davidson are not even 
mentioned. 

Nolan testified that this offer was accepted by him 
and that the work was done in pursuance thereof. 

The first entry on plaintiff’s books is in their day 
or sales books. No. 210, pp. 91-95, where we find this 
estimate entered just as similar entries are made under 
the name of John H. Nolan, Over the name of John 
H. Nolan on each page of this book above the red line 
on the book is interlined the words “Davidson & David¬ 
son for,” that this was written subsequently to the 
original entry is not only clear from an inspection of 
the book, but from the further fact that this charge 
was carried to the journal under the name of John H, 
Nolan, and from the journal to the ledger, and there 
charged under the general account against John H. 
Nolan, and under date of March 28,1913, nearly a year 
after the plaintiff made its estimate to Nolan, the plain¬ 
tiff rendered a bill to Nolan for $17,548.41, which in- 
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eluded the identical item of $6,987.11, for the work 
covered by their estimate to Nolan, and which was 
carried on its journal and ledger in his account. (See 
bills rendered Nolan, B. p. 70 and 71.) On this same 
account Nolan is given credits aggregating $7,118.77. 
Moreover this item remained a charge against Nolan 
until under date of August 30, 1913, subsequent to 
which date it is admitted that in both the journal and 
the ledger the figures of $6,987.11 opposite the charge 

t 

for this work, were erased under the instructions of an 
officer of the plaintiff, and a new journal entry made 
for the same item in another journal under the name 
of Davidson & Davidson, and from thence carried to 
another ledger account under the name of Davidson 
& Davidson. In view of these admitted facts, can there 
be any question as to whom the plaintiff gave credit for 
this material? The alleged conversations with Davidson 
in no way change the situation, on the contrary, they 
simply emphasize the truth that notwithstanding the 
fact that its officers knew Davidson & Davidson, and 
claimed to have talked with them it gave credit to Nolan, 
an old customer of the firm. Further than this abso¬ 
lutely no reason is given for altering its books; it is 
not claimed there was any mistake or misunderstanding 
in connection with the business, and Davidson & David¬ 
son were never advised that they had been charged 
with the sum of $6,987.11; but the real reason that it 
suddenly relieved Nolan of a charge of nearly $7,000.00 
and charged it to Davidson & Davidson, becomes very 
apparent when we find that Nolan’s bankruptcy pro¬ 
ceedings were filled in Court in September, 1913 (Miss 
Noud, plaintiff’s bookkeeper, testified that her recol¬ 
lection is this alteration and transfer of account was 
made in September or October (R. p. 78); to say 
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the least, we are satisfied that a Court of Equity wiU 
not sanction such a patent attempt to charge one party 
for the debt of another. The alleged conversation with 
John C. Davidson, which is denied, even if it occurred, 
does not in any sense change the situation; it is in no 
way inconsistent with the credit given to Nolan. 

The contention that this casual conversation on the 
street establishes any direct agreement or obligation 
on the part of Davidson & Davidson to pay for this 
material is absolutely absurd; nor is there any ground 
for the contention that Davidson & David^n directly 
or by implication undertook to pay Nolan’s bill, even if 
Davidson & Davidson had promised to pay Nolan’s ac¬ 
count, of which there is no evidence, such promise would 
be void under Sec. 1257, which provides that ^‘No sub¬ 
contractor, material man, or workman employed under 
the original contractor shall be entitled to a personal 
judgment or decree against the owner of the premises 
for the amount due to him from said original contractor, 
except upon a special promise of such owner, in writing, 
for a sufficient consideration, to be answerable for the 
same. 

An inspection of the Day Book will show how easy it 
was to attempt to transfer the credit extended to No¬ 
lan to Davidson & Davidson by simply inserting over 
Nolan’s name the words "Davidson & Davidson,” and 
then in front of Nolan’s name on the line below, the word 
"for,” it will also show that John H. Nolan’s name is 
written on the line generally used in said book to record 
the name of the debtor or customer, and Davidson & 
Davidson’s name is squeezed in between the date and the 
name of Nolan, and that there is no other instance in the 
entire book. When it came to the journal and le^er, 
it was not so easy to shift the credit from Nolan to 
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Davidson, so the fignres in Nolan’s journal and ledger 
accounts were erased and a new journal and ledger ac¬ 
count opened under the name of Davidson & Davidson 
in other books, and except fortunately for the fact that 
the bills that had been rendered to Nolan included this 
account, with references thereon to the pages of the jour¬ 
nal, ledger, etc., said erasures could never have been dis¬ 
covered. Plaintiff not only did not disclose their exist¬ 
ence during the presentation of his case in chief, but its 
counsel most persistently objected to every question put 
to its officers tending to develop the fact that such 
charges against Nolan existed (R. pp. 32, 33, 41, 42, 43, 
44, 45 and 46). 

The Court sustained these objections, and the plain¬ 
tiff closed its case without disclosing said erasures, and 
forced the defendants to put the plaintiff’s bookkeeper 
on the stand, and develop the facts with respect thereto. 
When these erasures were made and the account against 
Nolan charged to Davidson & Davidson, is not definitely 
fixed, but it is quite clear to us that it was done after 
Nolan’s failure had become known. Miss Noud, plain¬ 
tiff’s bookkeeper, on cross-examination testified (R. p. 
78) that the entries in the journal under date of August 
30, 1913, were probably not made until several weeks 
after August 30; that her recollection is she made it in 
September. The involuntary petition in bankruptcy was 
filed against Nolan September 22, 1913. (R. p. 79.) 

Mr. Leo C. Brooks in reply to a question touching these 
erasures (R. p. 76), replied: 

‘‘A. When I discovered the fact that this entry was 
made, which necessarily would be after February 18th 
(date bill rendered Nolan)—discovered that this entry 
had been made in the name of Mr. Nolan, due to the 
fact that I had instructed our bookkeeper to make the ac- 


21 


count as per the request of Mr. Nolan, I immediately had 
it changed and charged, as it should have been , charged, 
to Davidson & Davidson, and our bookkeeper at that 
time, following my instructions, made this erasure, and 
changed it to the other charge.’^ (Rec. p. 76.) 

Here we have the General Manager of the plaintiff 
firm giving the date (February 18, 1913,) of the rendi¬ 
tion of the bills to Nolan as the occasion for, and the 
time when, these erasures were made, while the cashier 
and bookkeeper w’ho made the entries testified positively 
that they could not have been made prior to August 30, 
1913, the date of the journal page, on the contrary her 
recollection is they w-ere made in Sept. (R. p. 78.) Mr. 
Leo C. Brooks further testified that the work was not 
finished until after Nolan’s failure (R. p. 79); that they 
practically completed all the work in October (R. p. 
80); that they refused in October to go on with the 
work because Davidson & Davidson would not make 
payments (R. p. 79). This suit was filed October 11, 
1913. It mav be that these erasures were made after the 
suit was filed. 

Bills for this w’ork were rendered to Nolan, February 
18,1913, and the charges against Nolan remained on the 
plaintiff’s books some time after August 30, 1913. No 
occasion, reason or explanation is suggested for making 
such erasures on that or any subsequent date, other than 
that suggested by the defendants, viz, Nolan’s failure. 
No demand appears ever to have been made upon David¬ 
son & Davidson for the payment of this bill, certainly 
none prior to Nolan’s failure. Under the circumstances, 
this fact is important. Davidson & Davidson were per-- 
mitted to pay out money to Nolan during the entire 
period from June, 1912, until his failure in September, 
1913, without an intimation from the plaintiff by bill. 
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statement or otherwise, that it looked to the defendants. 
for the payment of this account. 

The second proposition advanced by plaintiff’s coun¬ 
sel is that plaintiff is entitled under Sec. 1258 to a defi¬ 
ciency decree against Davidson & Davidson as owners, 
or against Davidson & Davidson and Nolan, partners, 
as owners, by virtue of a contract with John H. Nolan. 

This section distinctly provided that such deficiency 
decree shall be against the owners, or against the con¬ 
tractor, whichever contracted with him (the plain¬ 
tiff) for the labor or materials furnished by him (the 
plaintiff). If then the plaintiff contracted with John 
H, Nolan, as to which there can be no possible doubt, 
any deficiency decree must under this section be entered 
against Nolan alone. Even had Davidson expressly 
promised to pay the bill contracted by Nolan, as we 
have pointed out, under Sec. 1257 no judgment or decree 
could be had against Davidson & Davidson, unless such 
promise was in writing. 

The rights of a subcontractor are clearly defined in 
Chapters 1239 and 1240, the latter section expressly 
providing that if the “original contractor shall be en¬ 
titled to recover nothing, said liens shall not be enforce¬ 
able at all.” 

Now Nolan, taking plaintiff’s view that he was the 
original contractor, was certainly entitled to nothing 
from Davidson & Davidson, there had been actually 
paid to him and for his account $69,083.00, viz, $64,- 
400.00 in cash and $4,683.00 interest on the loans which 
latter item under the testimony of both Nolan and David¬ 
son was paid with Nolan’s consent and approval, but 
further than this it is expressly stated in the bill that 
Nolan quit work before the houses were completed, and 
the receivers’ report shows that it took $3,126.49 fur- 
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nished by Davidson & Davidson to complete the houses, 
so that even if the interest charges are eliminated, the 
full amount which Davidson & Davidson agreed to pay, 
and more has been paid, leaving no surplus whatever. 
While we don’t understand that counsel contend that 
there is any such surplus, we nevertheless desire to call 
the attention of the Court to the fact that under no cir¬ 
cumstances could there be found any balance due from 
Davidson & Davidson to Nolan on which their lien could 
attach under the statute. 

If then the plaintiffs sold to and contracted with John 
H. Nolan individually, no personal decree can be entered 
against Davidson & Davidson, no matter whether they 
became partners with Nolan in the erection of said 
houses or not. There is no evidence whatever tending 
to show that the plaintiffs extended credit to any such 
alleged partnership. 

II. THE COURT ERRED IN RULING AND DE¬ 
CREEING THAT THE AGREEMENT OF MARCH 
26, 1912 (R. p. 28) CREATED A PARTNERSHIP 
BETWEEN DAVIDSON & DAVIDSON AND JOHN 
H. NOLAN. 

lOTH ASSIGNMENT OF ERROR. 

As we have before stated, there is no evidence tend¬ 
ing to show that the plaintiff ever contracted or intended 
to contract with any such alleged partnership. 

The subject matter of the contract consists of certain 
parcels of real estate, with respect to which Davidson 
& Davidson in substance agree (a) to negotiate a build¬ 
ing loan for $67,000.00, protected by a first trust, (b) 
a second trust for $22,100.00, which is to represent cost 
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of ground and commission on loans, and (c) to pay 
to John H. Nolan $67,000.00 as the buildings progressed 
in sums not to exceed $4,000.00, etc., and balance when 
buildings are finished, and John H. Nolan in substance 
agrees (a) to complete free from mechanic's lien, etc., 
13 houses within six months. 

Then follows the provision ‘^Any cost exceeding said 
loans to be divided between the parties.” 

The extra cost can mean but one thing in view of 
Nolan’s contract to fully complete the buildings accord¬ 
ing to plans and specifications, viz: Extras not included 
in the plans and specifications which is not unusual in 
building operations. There being no evidence of any 
extra cost or costs other than that covered by Nolan’s 
agreement, this provision becomes of no consequence 
whatever, then the agreement concludes with the provi¬ 
sion as to the division of the houses when completed, 
viz: 7 to Davidson & Davidson and 6 to Nolan as pay¬ 
ment for builder’s commission. 

Irrespective of the light thrown on the agreement 
by the testimony of Nolan and the Davidsons as to the 
purpose of this contract and the intentions of the parties 
thereto, which was in exact accord with the allegations 
of the answer which in no w'ay has been overcome by 
the testimonv of two witnesses or one witness and suffi- 
cient corroborative circumstances, it is manifest that 
Nolan acquired no interest in the houses until he per¬ 
formed his agreement, when he was to receive in addi¬ 
tion to the $67,000.00, for which he agreed to. build 
them, six of said houses as additional compensation for 
his services as builder. 

We submit that there is nothing w^hatever in this 
paper which in any w’ay tends to create a partnership. 
The property was not purchased with partnership funds, 
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the money for the buildings was not a partnership fund, 
it was not even contributed by the parties to the con¬ 
tract. Nolan’s interest in the matter consisted solely 
of what he might make as the result of the performance 
of his agreement to build; Davidson & Davidson in no 
way shared in the profit or loss resulting to Nolan in 
the performance of the latter’s agreement to build and 
complete the houses. They were not even joint owners. 
Davidson & Davidson were to receive specific parcels 
of land or lots, and Nolan to receive certain other lots 
in consideration of the performance of his agreement, 
and the title was conveyed by Martin to Charles H. 
Davidson to be held as trustee, pending the performance 
of the contract, when he was to make conveyances in 
accordance therewith. 

The contract evidences merely a simple, single and 
special agreement between the parties. Reading this 
contract according to its clear intent and meaning in 
the light of the authorities, we submit there is absolutely 
no foundation for the contention that this contract 
created a partnership between Davidson & Davidson and 
John H. Nolan. It does not contain a single essential 
element of partnership as pointed out by the authorities. 

The following authorities hold that: 

A mere participation in profit and loss does not neces¬ 
sarily constitute a partnership, but there must be such 
a community of interests as empowers each party to 
make contracts, incur liabilities, manage the whole busi- • 
ness, and dispose of the whole property. 

Rankin vs. Failey, 29 Mo. App., 587. 

Newberger vs. Friede, 23 Mo. App., 631. 

Butler vs. Merrick, 24 Ill. App., 628. 

Kelly vs. Gaines, 24 Mo. App., 506. 


26 


Roach vs. Rector, 13 Ark., 521.. 

Municipal Paving Co. vs. Herring (Okla.), 150 
Pac., 1067. 

The following cases are more or less in point: 

MACPHERSON vs. HARDIN, 40 App. (D. C.) 404. 

“Where the purchasers of land did not enter 
into a partnership for that purpose, nor use part¬ 
nership funds in paying for it, and the adventure 
was single and special on joint account, involving 
the payment in equal proportions of designated 
sums of money, there was a mere community of 
interest in the property, the purchasers were not 
partners, but tenants in common, against whom 
an action at law’, by the executrix of one of them 
for disbursements made by him, upon an account 
stated, is maintained.” 

STARKWEATHER vs. DYER, 30 App. (D. C.) 149. 

“The fact that real property is held in the 
joint names of several owners, or in the name of 
one for the benefit of all, is no evidence of co¬ 
partnership betw^een them with respect to it. In 
the absence of proof of its purchase with part¬ 
nership funds for partnership purposes, real 
property standing in the names of several persons 
is deemed to be held by them as joint tenants, 
or as tenants in common, and none of the sev¬ 
eral owners possesses authority to sell or bind 
the interest of his co-owners. For instance, 
CLARK vs. SIDWAY, 142 U. S., 682, w’as a case 
in which the transaction of the joint purchase 
of land was held not to constitute a partnership. 
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but only a single special adventure on the joint 
account, a mere community of interest in the 
property, where the agreement to share profits 
and losses did not create a partnership, and where 
the parties were only tenants in common.” 

SLATER vs. VANLER HOOGT, 25 App. (D. 0.) 417. 

‘^An agreement between borrower and lender 
which provides that upon the sale of certain tax 
certificates delivered by the former to the latter 
as security for the loan, the lender shall share in 
profits that may be made upon the sale of the 
certificates, which profits are expressly promised 
in addition to the repayment of the loan and in¬ 
terest thereon, does not make the lender a part¬ 
ner of the borrower.” 

MEEHAN vs. VALENTINE, 145 (U. S.) 611. 

“The receiving of part of the profits of a com¬ 
mercial partnership, in lieu of or in addition to in¬ 
terest by way of compensation for a loan of 
money, does not make the lender a partner.” 

“One who lends money to a partnership for 
which the partnership gives the lender their pro¬ 
missory notes with interest and agree to pay him 
one-tenth of the net yearly profits of the partner¬ 
ship business if those profits exceed :the sum 
loaned, is not a partner liable for the debts 
of the firm.” 

In Estabrook vs. Woods, 192 Mass. 499 {Suit by third 
person) the Court said (1906) : 

“When there is an arrangement between two 
persons that one of them shall receive a i)art of 
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the profits of a business conducted by the other, 
the usual test to determine whether he is a part¬ 
ner, liable for debts, is to ascertain whether he 
has a share or interest in the profits as profits 
or whether his interest in the profits is merely 
as a measure of his compensation for something 
that he does or furnishes under a contract. By 
the application of this test most, if not all, of the 
following cases can be reconciledPetee vs. Ap¬ 
pleton, 114 Mass., 114; Dame vs. Kempster, 146 
Mass., 454; Meehan vs. Valentine, 145 U. S., 611; 
Cox vs. Hickman, 8 H. S. Cases, 312. “For one 
to share in the profits as profits, within the true 
meaning of the cases, is to stand in such rela¬ 
tions to the business that the profits or a share 
of them are in his ovmership as they accrue. He 
must have a proprietary interest in each dollar 
of profits as it is earned, so that he then has a 
right of possession or control of it for the pur¬ 
pose of retaining his share. This involves an 
. ownership of an interest in the business that pro¬ 
duces the profits. Through this comes the im¬ 
plied agency on which the liability of a partner 
for the contracts of his copartners is founded.” 

The facts were brieflv: 

B made a contract to furnish C capital to establish a 
business. Was to receive from C as compensation not 
only the interest but one-half the net profits for a cer¬ 
tain time, then a fourth for a certain time, C taking out 
|20 per week and B was secured by a mortgage from C. 
The Court held not a partnership, saying: “He had no 
right to take control of the business or of the profits 
earned in it, or to interfere in the management of it in 
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any way. Under the above cases he was not a partner.” 

The same conclusion was reached in the case of 
DEMAREST V. KOCH, 9 N. Y. SUPP., 726, AF¬ 
FIRMED IN 129 N. Y., 218. There Spaulding and Koch 
made a contract whereby Spaulding agreed to purchase 
of a third person certain lots and erect two houses on 
them, Koch to make the necessary advances to complete 
the same over and above a certain sum to be realized 
on a builder’s loan. It was also agreed that on the 
completion of the Koch buildings, Spaulding would 
convey to Koch either one of the houses, or at the option 
of Koch, in case the lots were sold at a price satisfactory 
to both parties, Spaulding would, after paying all ad¬ 
vances, pay to Koch one-half the sum received on the 
sale. Spaulding entered into a contract with plain¬ 
tiff, Demarest, to do the carpenter work on the houses 
and it was to recover the amount due for that work 
that he sued Spaulding and Koch as partners. Judg¬ 
ment went against Spaulding alone, the Court holding 
that Koch was not a partner and accordingly not liable 
for the debt incurred by Spaulding. 

On appeal it was held: 

^‘The agreement was nothing more than an 
executory contract of sale, Spaulding agreeing 
upon Koch’s payment as provided for, to convey 
to the latter, upon construction, either of two 
certain houses and lots somewhat incumbered. 
The fact that Koch had an option to receive one- 
half the sum received for the houses and lots 
upon a sale if the parties determined to sell for 
satisfactory price, in no way affected the nature 
of the contract. The stated intent to divide 
profits did not refer to a division of profits as 
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such. It is qualified by that which precedes it 
as to a division of the sum received on a sale. 
The contract in no way affects the relations of the 
parties as to third persons.” 

The presumption is usually against the existence of 
a partnership in lands. 

“When parties agree to purchase real estate, 
fix it up for certain purposes and sell it, courts 
are not inclined to treat the contract as creating 
a partnership, unless the enterprise contemplated 
by the contract is of such a character and pur¬ 
pose that it can not result in a successful issue, 
if the parties are treated as tenants in common, 
or unless they have clearly evinced their intent 
to be called partners.” (30 Cyc., 354, 355.) 


Thus in the case of FURBER V. PAGE, 143 ILL., 622, 
the court, in considering a question similar in most re¬ 
spects to that involved here, used the following language: 

“An agreement between two persons to pur¬ 
chase a tract of land and erect buildings there¬ 
on for their joint benefit does not necessarily 
give rise to the presumption that they are part¬ 
ners. As such transaction is equally consistent 
with the relation of tenants in common, the par¬ 
ties thereto may or may not be held to be part¬ 
ners, depending, as between themselves, upon 
their intention, legally ascertained. Where land 
is bought by two persons, taking the title in the 
name of one, who is to advance the entire pur¬ 
chase money, the other to devote his services as 


an architect in the erection of buildings there¬ 
on, and the first to borrow money on the proi>- 
erty with which to pay the price and cost of the 
buildings, and it is agreed that the grantee shall 
hold the title for them jointly until the build¬ 
ings are completed, and then convey the undi¬ 
vided half thereof to the other, subject to the 
incumbrance thereon, this, in the absence of proof 
of any other or inconsistent intention, will fail 
to show the existence of a partnership as to the 
enterprise/^ 

See also: 

Bird V. Morrison, 12 Wis., 128. 

Bruce v. Hastings, 41 Vt., 383. 

In the leading case of Meehan vs. Valentine, Supra, 
the court said: ‘‘In the present state of law upon this 
subject, it may perhaps be doubted whether any more 
precise rule can be laid down than that those persons 
are partners who contribute either property or money 
to carry on a joint business for their common benefit, 
and who own and share the profits thereto in certain 
proportions. If they do this, the incidents or conse¬ 
quences follow.” 

Analyzed by this definition it is plainly evident that 
the agreement contains no clause for sharing the profits 
but only provides that Nolan, for his services as a 
builder, is to receive a deed for a certain number of the 
houses when completed and if they cost more to build 
than the money given to him to do the work with, he is 
to pay on the houses he receives the balance This cer¬ 
tainly does not make him a partner and if this honorable 
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Court finds that Nolan by this agreement is to share 
in the profits there is another reason there is no part¬ 
nership, as it is well settled that the receiving of part 
of the profits of a joint enterprise as compensation for 
services rendered does not make one a partner unless the 
other elements exist as pointed out in Estabrook vs. 
Woods, Supra. 

Put to this test the agreement in this case fails to con¬ 
stitute a partnership because it plainly shows that Nolan 
under the agreement has no share in the profits as profits, 
but his interest in the profits is merely a measure of his 
compensation for building the houses. 

Even were the provisions of said agreement such as to 
create a special partnership, the plaintiff cannot recover 
because they gave credit not to the alleged partnership, 
but to John H. Nolan individually. 

In considering this question w-e desire to invite the at¬ 
tention of the Court, in addition to what has heretofore 
been said in support of the point that credit was given 
to Nolan exclusively, to the fact there is absolutely noth¬ 
ing in the case to indicate that the plaintiff was in any 
manner misled or deceived with respect to whom it 
should extend credit although much was said in the argu¬ 
ment below’ as to the deed from Martin to Charles H. 
Davidson being withheld from record. 

The plaintiff does not pretend that had this deed been 
recorded it could have in any wray operated to its ad¬ 
vantage, it certainly does not pretend that it would 
have charged the material to Charles H. Davidson, who 
they charge was a clerk in Davidson^s office, it claims in 
its bill and in its testimony that it knew from the first 
that Davidson & Davidson were the real parties in in¬ 
terest, and even attempt to prove a contract with them, 
hoW' absurd then to complain that it did not know that 


33 


the property had been conveyed from Martin to Charles 
H. Davidson; it had constructive knowledge of the deeds 
of trust, and under the law was entitled to see the con¬ 
tract between Davidson & Davidson and John H. Nolan, 
had it desired to do so. Sec. 1243. 

Thus with full knowledge of all the facts, it did only 
as one naturally would do, it contracted with John H. 
Nolan, one of its old customers individually, and cannot 
after Mr. Nolands failure be allowed to alter its books 
and charge Nolan’s account to Davidson & Davidson, 
nor can it having contracted with Nolan individually 
now claim against an alleged partnership consisting of 
Davidson & Davidson and Nolan. It first charged the 
material to John H. Nolan; at or about the time of 
his failure, more than a year afterwards, it erased the 
item from Nolan’s account and charged it to Davidson 
& Davidson, then when it came to prosecute its claim, 
after Nolan’s failure, not feeling sure of holding David¬ 
son & Davidson as attempted by the alterations in their 
books, it reaches out further still and now pretends that 
it sold the material to a partnership composed of ‘‘David¬ 
son & Davidson and John H. Nolanon this proposition 
we submit the authorities following: 

“A partnership is not liable for money bor¬ 
rowed, or goods bought, or contracts made by a 
partner in his individual capacity and not in the 
character of an agent of the firm simply because 
such money, goods or contracts are applied to the 
use, or issue to the benefit of the firm.” Cyc. 
Vol. 30, p. 483-4. 

Fisher vs. Hume, 6 Mack. (D. C.) 9. 

Floyd vs. Wallace, 31 Gill 668. 

Logan vs. Bond, 13 Gill 192. 

Funk vs. Babbit, 156 Ill. 408. 
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There are any number of cases in support of this doc¬ 
trine. When no credit is. given, and there is no expec¬ 
tation, originally^ of looking to one partner for debts 
incurred by the other, there can be no recovery against 
the firm. 

III. THE COURT ERRED IN REFUSING TO 
PERMIT THE DEFENDANT’S ATTORNEY TO 
CROSS-EXAMINE THE PLAINTIFF’S WIT¬ 
NESSES C. E. BROOKS, ET AL., TOUCHING THE 
MARGINAL FIGURES ON THE BILLS REN¬ 
DERED NOLAN AND THE ERASURES AND 
OTHER MATTERS IN THEIR BOOKS. 

IITH, 15TH AND 16TH ASSIGNMENTS OF ERROR. 

The all-important issue in the case was whether the 
plaintiffs had sold the material sued for to John H. 
Nolan, or to Davidson & Davidson. In order to sup¬ 
port the plaintiff’s contention, C. E. Brooks testified 
that his company sold to Davidson & Davidson, and that 
the charge thereafter was made against Davidson & 
Davidson, in the day book, journal and ledger. When 
shown the bills for this material made out to John H. 
Nolan, he admitted they were made out in the hand¬ 
writing of their bookkeeper, but that he knew nothing 
about them; that it was a matter coming under the 
bookkeeping department and the manager; that he did 
not know whether the bookkeeper was authorized to 
make out these bills (R. p. 32); to questions touching 
the credits on these bills objection was made and sus¬ 
tained. Thereupon he was asked to look at the marginal 
figures 210-91 and 92 on the Nolan bills, state whether 
or not that did not mean sales book 210, pages 91 and 92, 
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objection to which was made and sustained (R. p. 32). 
He was then asked whether the marginal figures 561 
on these bills was not the page of the ledger or journal 
in which the account with Nolan was kept, objection to 
which question was likewise made and sustained (R. 
p. 33). Substantially the same questions were asked the 
general manager, Leo C. Brooks, on cross-examination 
to which objections were made and sustained (R. pp. 
41 and 42). 

Thereupon after a somewhat extended argument as 
to the right of the defendants to have the plaintiff pro¬ 
duce their books, showing Nolan’s account (R. pp. 
4245), the witness’ attention was called to an erasure 
in Nolan’s account, and he was asked to state at whose 
direction it was made, to which question objection was 
also made and sustained (R. pp. 45 and 46). 

We submit that the defendants had every right to 
show if they could upon cross-examination of the plain¬ 
tiff’s officers and agents, that when they testified in 
chief, that the material had originally been charged to 
Davidson & Davidson, they knowingly attempted to 
withhold the truth and deceive the Court. 

In view of the issue this was a matter of vital im¬ 
portance to the defendants. As a result of the rulings 
of the Court, the opportunity to show by the plaintiff’s 
own officers bad faith, and that the credit was originally 
extended to Nolan, was then and forever lost. 

We respectfully submit that the decree should be 
reversed and the bill dismissed for this cause alone, 
since a Court of Equity will not employ its extraor¬ 
dinary powers to afford relief in such a case. 


IV. THE COURT ERRED IN DECLINING TO 
PERMIT NOLAN TO STATE WHETHER THE 
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AMOUNTS PAID TO THE PLAINTIFF IN 1912 
AND 1913 WERE PAID ON A SPECIFIC ACCOUNT. 

17TH ASSIGNMENT OF ERROR. 

In view of the fact that Davidson & Davidson were 
paying Nolan for the construction of these houses, and 
that during this very period Nolan was making pay¬ 
ments to the plaintiffs, it was well within the right of 
the defendants to inquire of Nolan whether or not such 
payments were made on any specific or particular ac¬ 
count. The defendants were denied this right (R. p. 63). 

This right is more apparent still when we consider 
that one of the plaintiff's contentions is that it sold to 
^^Davidson & Davidson and John H. Nolan’^ as partners. 

V. THE COURT ERRED IN ALLOWING THE 
PLAINTIFFS’ WITNESS JOHN H. NOLAN TO BE 
QUESTIONED AS TO THE TESTIMONY GIVEN 
BY HIM IN HIS BANKRUPTCY PROCEEDINGS, 
AND IN DENYING THE DEFENDANTS THE 
RIGHT TO CROSS-EXAMINE HIM WITH RE¬ 
SPECT THERETO. 

12TH, 13TH AND 14TH ASSIGNMENTS OF 

ERROR. 

Beginning on page 35 of the record, counsel for the 
plaintiff read a number of questions and answers pur¬ 
porting to be taken from Nolan’s testimony in his 
bankruptcy proceedings, and asked the witness whether 
he had so testified. (R. pp. 35-38.) 

In the first place there is not a word in all this tes¬ 
timony given by Nolan which in the slightest d^ee 
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tended to assist the Court in disposing of the only ques¬ 
tion in the case, viz, did the plaintiff contract with John 
H. Nolan or Davidson & Davidson? And in the second 
place w’e submit that under no circumstances could such 
testimony be in any way binding upon or used as evi¬ 
dence against Davidson & Davidson. The introduction 
of this testimony could be of no importance except to 
confuse the real issue in the case, in the mind of the 
Court. 

When the defendants undertook to cross-examine Mr. 
Nolan touching certain testimony that he had given be¬ 
fore the referee in bankruptcy, objections were promptly 
made and sustained (Kec. pp. 38-40). We submit that 
if the questions and answ^ers of Nolan in the bankruptcy 
proceedings w’ere properly admitted then it was error to 
deny the defendants the right to have him supplement 
and explain the testimony given by him on that occasion. 

VI. THE COURT ERRED IN ADMITTING THE 
LEDGER OF JOHN H. NOLAN IN EVIDENCE. 

22D ASSIGNMENT OF ERROR. 

When the bill of exceptions w’as being prepared a 
controversy arose between counsel as to whether or not 
the defendants were entitled to an exception to the ad¬ 
mission of the Nolan Ledger in evidence, ON THE 
GROUND THAT IT W^AS NOT BINDING AGAINST 
DAVIDSON & DAVIDSON, and the matter was sub¬ 
mitted to the Court. In disposing of the matter the 
Court appears to have sustained the plaintiffs’ conten- 
tention that our objection should be limited to the 
single point that ^‘it was not proved who kept the book” 
(R. p. 80). 
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The plaintiff put John H. Nolan on the stand (R. p. 
34) and undertook to question him touching the entries 
in his, Nolans, ledger (R. p. 34); the defendants objected 
first ‘‘to the admission in evidence of the items in the 
Nolan ledger.” Thereupon the offer of such entries was 
formally made and counsel for the defendants renewed 
such objection on the ground that they were not admis¬ 
sible to bind Davidson & Davidson. After extended ar¬ 
gument, the Court ruled “that he would sustain the ob¬ 
jection until the bookkeeper had been called to authenti¬ 
cate it, but would overrule the objection that said ledger 
was not admissible in any aspect of the case.” (R. p. 
34.) 

Subsequently (R. p. 65) Mr. Nolan was questioned 
fully by counsel for the plaintiff touching the items and 
headings on his ledger. 

We respectfully submit in view of the fact that the 
court had, after extended argument on the point, ruled 
in effect that he would permit the introduction of this 
ledger in evidence as binding upon Davidson & Davidson, 
that defendants are entitled to the benefit of their orig¬ 
inal objection on this ground. 

Manifestly the items and entries in this ledger did not 
and could not throw any light on the issue as to whether 
the plaintiffs had contracted with Nolan or the David¬ 
sons. 

VII. THE COURT ERRED IN PERMITTING 
THE PLAINTIFFS^ WITNESS, LEO C. BROOKS, 
AND THE BOOKKEEPER, EMMA NOUD, TO TES¬ 
TIFY IN REBUTTAL TOUCHING THE ERASURES 
IN THEIR JOURNAL AND LEDGER, LEO C. 
BROOKS AS TO WHEN THE WORK WAS FIN¬ 
ISHED AND THE BOOKKEEPER TOUCHING THE 
NOLAN BILLS. 
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18TH, 19TH AND 20TH ASSIGNMENTS OF ERROR. 

We submit that any explanation touching eras¬ 
ures, the rendition of the Nolan bills, the comple¬ 
tion of the work, - etc., all being matters within 
the knowledge of the plaintiff, should have been intro¬ 
duced as a part of its case in chief and that it was error 
to permit such testimony in rebuttal. See Emma Noud’s 
testimony in rebuttal (R. p. 86). Leo C. Brooks’ testi¬ 
mony (R. pp. 75 and 79). 

VIII. THE COURT ERRED IN DECLINING TO 
RULE AS A MATTER OF LAW THAT THE COURT, 
BEING A COURT OF EQUITY, WAS WITHOUT 
JURISDICTION TO GRANT PLAINTIFFS ANY 
RELIEF ON THE GROUND THAT THE PLAIN¬ 
TIFFS HAD A COMPLETE AND ADEQUATE 
REMEDY AT LAW, AND THAT THE DEFEN¬ 
DANTS WERE ENTITLED AS A MATTER OF 
LAW TO HAVE THE ISSUES IN THE CASE 
TRIED BY A COURT AND JURY. 

23D, 24TH AND 25TH ASSIGNMENTS OF ERROR. 

Plaintiff is here claiming it has a right against 
Davidson & Davidson on two grounds, (a) Because 
credit was given to Davidson & Davidson; (b) because 
Nolan and Davidson & Davidson were partners and 
credit was given to the firm. Take either position (if 
true) there is an adequate and complete remedy at law 
and the defendants are entitled to their constitutional 
right of a trial by jury. 

Plaintiff’s bill is framed so as to invoke the statutory 
right to foreclose a mechanic’s lien against the property. 
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The property had been sold; the lien, if any, had passed 
into thin air. The snbject matter of the snit no longer 
existed; consequently the Court was without jurisdiction 
to proceed further. This is not a case brought into 
equity to prevent a multiplicity of suits, as every relief 
sought was predicated upon the mechanic’s lien. We re¬ 
spectfully submit it is well settled you can not frame 
a bill of complaint on one theory and thereby invoke the 
assistance of a court of equity upon that theory and then 
proceed to try some other case not set out in your bill. 

Quinn vs. Ely, 37 N. J. Eq., 564. 

Terre Haute Railway Co. vs. Peoria Ry. Co., 
167 Ill., 266. 

Hope vs. Johnson, 38 Fla., 55. 

Abbott vs. Abbott, 189 Ill., 488. 

After the property had been sold and Nolan had 
been adjudged a bankrupt, we were called upon to 
defend merely a suit growing out of an alleged 
contract. It makes no difference who was the owner 
of the land upon which the buildings for which 
the material was furnished by plaintiff—Martin, Nolan 
or Davidson—if the goods were sold to Davidson 
& Davidson or to a partnership composed of these 
gentlemen and Nolan—a clean, clear-cut case of 
fact would be raised for a jury. This we submit is too 
obvious to argue. No such case is alleged in the bill, 
and if it had been, the lower court would have been 
without power to determine it. Yet that is the case it 
tries to establish and the Court below sustains, i. e., 
that plaintiff furnished goods to Davidson & Davidson 
on a contract with them. We, of course, well under¬ 
stand the principle laid down in the books that when 
a court of equity takes jurisdiction it does so for all 
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purposes, even though it requires the determination of 
purely legal rights, but that rule is subject to the qualifi¬ 
cation, that the mere allegation of a ground of equity 
jurisdiction or of exclusive equitable relief is not suf¬ 
ficient. So, where a cause of action cognizable at law 
is entertained in equity on the^ound of some equitable 
relief sought by the bill, which it transpires can not for 
defect of proof or for other reason be granted, the CJourt 
is without further jurisdiction and should dismiss the 
bill without prejudice. 

Buzzard vs. Huston, 119 U. S., 347. 

Padmer vs. Flemming, 1 Apps. D. C., 433-454. 

Kennedy vs. Hazelton, 121 U. S., 667. 

This suit was not filed for plaintiflPs benefit alone, but 
for the benefit of all those who had filed liens, and issues 
relating to the liens were the only issues that could 
properly be tried in this case. Otherwise we would have 
a hopeless jumble of testimony in the case. Each con¬ 
tractor or material man would be trying to prove his 
case upon a different theory than the other. Recovery 
must be had upon the case stated by the pleadings or 
not at all, and relief not conformable to the case made 
by the bill can not be granted under the prayer for 
general relief. 

Crocket vs. Lee, 7 Wheat. (U. S.), 522. 

Grisswell vs. Newman, 21 Wall. (U. S.), 481. 

Kent vs. Lake Superior Ship, Canal & Iron Co., 
144 U. S., 75. 

Jackson vs. Ashton, 11 Pet. (U. S.), 229. 

James vs. McKeanor, 6 Johns. (N. Y.), 564. 

Grainerd vs. Arnold, 27 Conn. 617. 

Stucky vs. Stucky, 30 N. J. Eq. 546. 

16 Cyc. 403-4. 
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On the whole we respectfully submit that the decree 
complained of is most inequitable and unjust, opening 
as it does the door to Nolands creditors to collect from 
Davidson & Davidson, individually, for material sold 
and delivered exclusively on the faith of Nolan’s credit 
Davidson & Davidson were obliged to take the build¬ 
ings, and pay the cost of completing the same and not¬ 
withstanding the fact, admitted in the case, that they 
would not sell for the amount of the trusts thereon, this 
for the reason that Davidson & Davidson had endorsed 
all the notes covered by the two deeds of trust. 

We therefore urge upon this honorable Court that 
the decree appealed from be reversed and the case re¬ 
manded with instructions to the court below to dismiss 
the bill of complaint. 

Respectfully submitted, 

Douglas S. Mackall, 

John C. Gittings, 

Thomas Morton Gittings, 

Atfya for Appellant, 
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STATEMENT OP THE CASE. 

The appeal in this case is from a decree awarding the 
Appellee, the E. F. Brooks Company, the sum' of 
f6,987.11, with interest from October 1st, 1912, to Janu¬ 
ary 10, 1916, ?908.44, for labor and materials furnished 
in the erection of thirteen houses. 

The suit below was to enforce a mechanics’ lien by 
Bill in Equity in the manner provided by D. C. Code 
Section 1264; Appellants were original parties defendant 
and upon sale of the affected property for a sum insuffi¬ 
cient to satisfy any portion of the lien, a personal judg¬ 
ment for the deficiency was given in favor of the lienor 
and against the Appellants, according to the provisions 
made for such cases by D. C. Code Section 1258, which 
is as follows: 

‘‘Judgment for deficiency upon a sale.—In any 
suit brought to enforce a lien by virtue of the 
provisions aforesaid, if the proceeds of the prop¬ 
erty affected thereby shall be insufficient to satis- 
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fy such lien, a personal judgment for the de¬ 
ficiency may be given in favor of the lien or 
against the owner of the premises or the original 
contractor, as the case may be, whichever con¬ 
tracted with him for the labor and materials fur¬ 
nished by him, provided such person be a party 
to the suit and shall have been personally served 
with process therein.” 

The section quoted contemplates judgment against 
two classes of persons: 

1. The owner of the premises. 

2. The person who contracted with the lienor for the 
labor and material furnished. 

The Bill charged Appellants in both capacities; as 
owners (paragraph 2, R. p. 2; paragraphs 5 and 6, R. 
p. 4), and as purchasers of material (paragraph 8, R. p. 

The Court below, after hearing the evidence, resolved 
both questions of fact in favor of the Appellee and 
against the Appellants; the Court found not only that 
the Appellants were owners, but also that they had ‘‘in 
person ordered from the plaintiffs and agreed with the 
plaintiffs to pay for the said labor and materials.” (De¬ 
cree, R. pp. 19 and 20.) 

APPELLEE’S THEORY OF THE CASE. 

The position of the Appellee will be stated, and after 
that some of the details of fact which sustain it. Before 
stating that position, it is observed that the admissions 
of fact contained in the Answer of the Appellants estab’ 
lish and sustain it in all respects save two; that is, all 
facts which were essential to the judgment rendered be¬ 
low were admitted in the Answer except (a) the value 
of the labor and material, and (b) that Appellants had 
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in person ordered that labor and material from the 
plaintiffs. 

The facts of the matter appear as follows: 

Appellants being the owners of unimproved and un¬ 
marketable real estate, agreed in writing with John H. 
Nolan, a building contractor of large experience, to 
supply $67,000 in cash for the erection of thirteen houses 
upon the land; Nolan to devote his time and experience 
to their erection; a division of the proceeds of the enter¬ 
prise to be made after completion of the houses, of seven 
houses and lots to appellants, and six to Nolan; any ex¬ 
cess of cost over the $67,000 to be borne by Appellants 
and Nolan proportionately. 

Upon the foregoing hypothesis the Appellee claims 
that the Appellants: 

(1) Are liable as owners of the land; 

(2) The Appellants and Nolan were partners in the 
erection of the houses, and that so being partners, each 
partner is liable for the material ordered and put into 
the houses by another partner, and 

(3) Whether there was a partnership with Nolan or 
whether there was not, nevertheless Appellant, John C. 
Davidson, one of the firm of Davidson and Davidson, 
in person and by word of his own mouth on behalf of 
that firm, ordered from the Appellee the labor and ma¬ 
terial used in the erection of the houses, and for which 
the judgment below was rendered. 

DETAILS OF FACT. 

The details of the modus operandi, or plan of the Ap¬ 
pellants, Davidsons, are now to be stated; that this plan 
was designed to procure houses to be built by laborers * 
and material men and to secure those houses to them¬ 
selves without paying for either is a conclusion not to 
be escaped. 
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In characterizing that plan adjectives are neither 
needful nor helpful; the unfolding of its details dis¬ 
closes its iniquity to a degree which could not be ac¬ 
complished by calling it names. Here are the facts: 

Appellants, owning the land, as they admit in their 
Answer (R. p. 8) carried the title in Charles H. David¬ 
son, an employee of their firm; in preparation for the 
building operations and in order to create the false 
impression that their dummy Charles H. Davidson had 
made a bona fide sale of the land, dummy Davidson was 
required to execute a deed to one Edwin A. Martin, an 
irresponsible henchman of Nolands; then Martin signed 
$89,100 of trust notes, payable to dummy Davidson, 
$67,000 secured by a first, and $22,100 upon a sec¬ 
ond deed of trust upon the land and at the same 
time and place redeeded the fee of the land to 
dummy Davidson; the deed from dummy Davidson to 
dummv Martin and the deed of trust securing the notes 
were immediately recorded; hut the deed reconveying the 
fee from dummy Martin to dummy Davidson was by 
Appellants intentionally icithheld from record for more 
than a year (R. p. 61). So that upon the face of the 
public records the land appeared to have been sold by 
Davidson to Martin and paid for in notes secured by 
deeds of trust; whereas in truth and in fact there had 
been no sale, the title remained in dummy Davidson, 
to whom the trust notes had been made payable, and 
who immediately endorsed and delivered them to the 
Appellants; and the Appellants, by giving the first-trust 
notes the credit of their firm endorsement, were able to 
and did dispose of them to raise their cash contribution 
to the joint building enterprise (R. p. 58). The David¬ 
sons retained the second trust, and by reason of it after¬ 
ward secured all of the houses with Appellee’s seven 
thousand dollars of material in them, as will appear. 
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The agreement which Appellants had with Nolan, and 
which upon its face makes them partners in the building 
project, may be found upon pages 28 and 29 of the rec¬ 
ord, and is as follows: 

‘^Washington, D. C., March 26, 1912. 

“This agreement, signed in duplicate, entered 
“into this 26th day of March, 1912, by and be- 
“tween Davidson & Davidson, parties of the first 
“part, and John H. Nolan, party of the second 
“part, all of the District of Columbia. 

“Witnesseth: The said party of the first jwirt 
“agrees to make a building loan payable to the 
“said party of the second part or his assigns, in 
“the sum of Sixty-seven Thousand (f67,000.00) 
“Dollars, to be secured by a deed of trust (to be 
“executed and recorded before the starting of any 
“building operations) as follows: Five Thousand 
“($5,000.00) Dollars on each of eleven lots Nos. 
“51 to 59, inclusive, and Nos. 61 and 62 and Six 
“Thousand ($6,000.00) Dollars on each of two 
“lots Nos. 60 and 63, all in Square 2599, for three 
“years at 6 per cent interest, and also a second 
“deed of trust for Twenty-two Thousand and One 
“Hundred ($22,100.00) Dollars securing notes 
“for $1,700.00 on each of above lots payable on 
“or before March 26th, 1914, at 6 per cent inter- 
“est 

“It is mutually agreed that from the total sum 
“of $89,100.00 the sum of $22,100.00 as payment 
“in full for cost of ground and for commission 
“on loans shall be deducted by the parties of the 
“first part, leaving $67,000.00 to be paid out to 
“the said party of the second part, as the build- 
“ing of the houses progresses, in sums not to ex- 
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"ceed f4,000.00 at any one time and not oftener 
‘‘than every two weeks from the time the build- 
“ings are commenced, and the balance when the 
“buildings are completely finished. 

“It is understood the said party hereto of the 
“second part agrees to complete free from me- 
“chanics’ or other liens thirteen three-story houses 
“on the above mentioned thirteen lots, as per 
“plans and specifications prepared by John M. 
“Bonn, architect, provided that the payments are 
“made to him as above stated, and is to complete 
“the same within six months from-said date of 
“commencement. Said buildings to be completely 
“finished, including mantels, gas and electric 
“lighting fixtures, papering, kitchen range and 
“gas hot-water heater and ready for occupancy. 

“Any cost exceeding said loans to be divided 
“between the parties of the first and second part 
“as follows: 

“First said i>arty of the first part are to retain 
“title to Lots 51 to 54, inclusive, 61, 62 and 63, as- 
“sume all trusts and pay proportionately for any 
“excess of cost above loans. 

“Second said party of the second part is to 
“take title to Lots 55 to 60, inclusive, as payment 
“for builders’ commission, assume trusts on said 
“lots and pay proportionately for any excess of 
“cost above loans. 

“Interest on the whole trust to b^in when the 
“pax)ers are signed. No other commission or cost 
“to be deducted by the parties of the first part on 
“account of said-loans. 

“Witness our hands and seals, this 10th day of 
“April, 1912. 

“Davidson and Davidson. 

“John H. Nolan." 
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From this agreement it appears that the houses were 
to be erected on Lots 51 to 63, in Square 2599; the very 
hooks of the Appellants themselves, in the handwritmg 
of one of them, carried the matter in an account headed, 
“Ac^t Building IS Houses on Lots 51 to 63, Sq. 2599” 
(E. pp. 55-56.) 

This account shows not only the amount of money 
supplied by the Davidsons under the agreement, but that 
they, the Appellants, also paid John M. Bonn, the 
architect, and paid the interest on the trust notes, as 
well as premiums for insurance on the houses. 

From the testimony of the Appellants appears that be¬ 
fore any deeds were signed they had agreed with Nolan 
that dummy Davidson should deed the property to Mar¬ 
tin, that Martin should put the deeds of trust upon it 
and reconvey it to dummy Davidson (E. p. 60). 

None of the forgoing facts are in dispute; they are 
either admitted in the Answer or contained in the testi¬ 
mony of the Appellants. In what position did those 
facts place Api)ellants? Who did own the land? Was 
the momentary juggling of the title from dummy David¬ 
son to dummy Martin and back again to dummy David¬ 
son sufficient to divest Appellants of their ownership? 
Was it ever intended between them and Nolan that that 
process of l^erdemain should divest them of ownership? 
Does the account upon Appellants’ books, headed, "Ac’t 
Building 13 Houses on Lots 51 to 63, Sq. 2599,” indicate 
that they r^arded themselves as divested of ownership? 
Does the account on Nolan’s books, headed; “Davidson 
& Davidson, 19th and Kenyon Streets,” indicate that he 
r^arded them as divested of ownership? 

So that now the position of Appellee is so far unfolded 
as to show how and in what manner it embraces the thr^ 
propositions: 

1. Appellants were owners of the real estate upon 
which the houses were built. 
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2. Appellants were partners with Nolan in the erec¬ 
tion of houses. 

3. Appellant, John C. Davidson, member of the firm 
of Davidson & Davidson, by word of mouth, ordered for 
that firm the labor and material in question, as will 
presently appear from the evidence. 

These propositions are each one a matter of fact, and 
the Court below, after hearing the evidence, found each 
in favor of Appellees (Decree, R. pp. 19-20). 

Either of the three findings is sufficient in itself to 
support the judgment; in testing the correctness of that 
judgment, depending as it does entirely upon the cor¬ 
rectness of the facts found by the Court, two general 
questions are to be examined: 

(a) Does the evidence sustain the facts as found be¬ 
low? 

(b) Did the Court err either in admitting evidence 
offered by the Appellee, or in excluding evidence of¬ 
fered by Appellants? 

The first question, ‘‘Does the evidence sustain the facts 
as found below,” is a question which an Appellant 
Court cannot answer unless all evidence heard below was 
brought into the record, and in that manner is laid 
before it; and to this end, must it definitely appear in 
the Bill of Exceptions or statement of evidence that the 
same contains the substance of all the evidence offered at 
the trial. This the Bill of Exceptions, or statement of 
evidence, does not purport to do. 

The certificate of the trial Justice appears as follows 
(R. p. 84): 

“The forgoing statement of the evidence and 
Bill of Exceptions, true, complete, and proi)erly 
prepared, is by the Court, this 8th day . of May, 
1916, now for then, signed and sealed, and made 
a part of the record.” 
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The certificate in no wise purports that the document, 
to which it is appended, contained all of the evidence 
offered in a protracted trial; the certificate accomplished 
two results: It first identifies and second characterizes 
^^the forgoing statement of the evidence and Bill of 
Exceptions”; it identifies ‘^the foregoing statement of 
the evidence and Bill of Exceptions” as the one signed 
by the Court on ‘‘this 8th day of May, 1916”; and char¬ 
acterizes the document which the Court signed upon 
that day, as “true, complete, and properly prepared”; 
whether it is “properly prepared” is a l^al matter which 
the Court here will determine for itself should occasion 
arise; that it is “true” means no more than that no part 
of its contents are false. Every Bill of Exceptions, even 
such as nowhere purports to contain any evidence, even 
such as are taken upon interlocutory questions of law 
and before the taking of any evidence, is “true”; that 
it is “complete” means only that it possesses all the tech¬ 
nical parts which are requisite in the construction of the 
technical thing called “Bill of Exceptions.” 

Every Bill of Exceptions is “complete” as such, if it 
show but a single ruling of a trial court properly au¬ 
thenticated and filed in time; every lawful Bill of Ex¬ 
ceptions is “true,” although it contain no evidence what¬ 
ever; every lawful Bill of Exceptions is “complete,” al¬ 
though it makes no reference to evidence; every lawful 
Bill of Exceptions is “properly prepared,” although it 
has in no way anything to do with evidence. 

Wherefore, it is apparent that the record does not 
contain, and in no wise purports to contain, the sub¬ 
stance of all of the evidence offered at the trial, and, 
for this reason, each finding of fact made by the Court 
below is conclusive. 

However, should the Court conclude to examine what 
evidence the record contains and apply the results of 
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that examination to the three questions of fact above 
stated, the correctness of the conclusion reached by the 
Court below will fully appear. 

APPELLANTS WERE OWNERS. 

1. Upon the question of the Appellants^ ownership the 
admissions of the Answer and the testimony of the Ap¬ 
pellants resolves the matter against them; in the Answer 
the “Defendants admit that the real estate described in 
these proceedings was, on the 26th day of March, 1912, 
the property of Davidson & Davidson, and that the title 
thereto stood in the name of Charles H. Davidson’^ (R. 
p. 8). The Answer admits the conveyance by Charles 
H. Davidson to Martin, and that Martin “immediately 
upon receipt of said deed executed the deed of trust re¬ 
ferred to in said paragraph.’^ TWie Answer admits the 
making of the notes and that they were payable to 
Charles H. Davidson and avers “that Charles H. David¬ 
son did not become the owner of such notes, but the 
same were endorsed by him in blank and delivered to 
the firm of Davidson & Davidson for the purpose of n^o- 
tiating said building loan^^ (R. p. 8). 

Concerning the incident of the giving of the deeds, 
John H. Davidson testified that prior to their signing 
and execution “we originally had our understanding with 
Nolan before any deeds were signed or executed. And 
in answering the next question the witness stated that 
it was a part of that understanding “that Martin should 
put the deeds of trust on it, and reconvey it to Davidson^^ 
(R. p. 60). 

He further testified “there was no deed to Nolan, no 
other deed but the deed to Martin, the deed referred to 
in the Bill and Answer;” that he (Davidson) took the 
acknowledgments to each of said papers, and that they 
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were all acknowledged on March 26th, 1912 (R. p. 54). 

He testified that he knew the deed back to Davidson 
was hot recorded, and that he knowingly kept it off the 
record (R. p. 61). The written contract sets forth ^‘said 
party of the first part (Davidson & Davidson) are to 
retain title to Lots 51 to 54, inclusive,” and ‘^said party 
of the second part (Nolan) is to take title to Lots 55 to 
60, inclusive”; the Davidson books carried the account 
under the following heading, ‘‘Ac’t Building 13 Houses 
on Lots 51 to 63, Square 2599” (R. p. 56); Nolands books 
carried the matter in an account headed, ^‘Davidson & 
Davidson, 19th & Kenyon Streets” (R. pp. 81-82-83). He 
testified that Davidson & Davidson ‘^contracted for the 
architect”; that they paid him, and that the plans for 
the houses were made before the making of the agree¬ 
ment with Nolan (R p. 55); Davidson & Davidson paid 
out on account of the houses over $2,000.00 more than 
they received for the first and second trust notes; they 
paid interest on the first trust $4,020.00, and on the sec¬ 
ond $663.00 (R. p. 55). 

H. Bradley Davidson, the other member of the firm, 
testified: “The reason for making the deed from Martin 
to Charles H. Davidson was that the latter was to hold 
the title in trust to carry out the provisions of the con- 
tract, the contract with Nolan and ourselves” (R. p. 
67.) 

Under the forgoing hypothesis, is it to be thought 
that the Davidsons ever ceased to be owners of the land? 
It cannot be pretended that either Nolan or the David¬ 
sons intended that the latter should be divested of their 
ownership through the dummy Davidson, dummy Martin 
deed, and redeed; that transaction was for the 
purpose of raising money upon the property. It was not 
intended to nor was it susceptible of divesting Davidson 
& Davidson of their ownership. 


12 


If the Davidsons were not the owners, 

1st Why did the contract provide that Davidson and 
Davidson should have seven of the houses? 

2d. Why should Davidson and Davidson contribute 
seven-thirteenths of the excess of cost? 

3d. Why did Martin reconvey the land back to Charles 
H. Davidson if Nolan owned it? 

4th. Why was the deed from Martin to Charles H. 
Davidson kept off the record for some 19 months? 

5. Why was the account of the erection of these 
houses kept on the books of Nolan in the name of David¬ 
son and Davidson, 19th and Kenyon Streets, and on 
the books of Davidson and Davidson as ‘‘Ac’t Building, 
13 houses on lots 51 to 63, square 2599”? 

THE PARTNERSHIP. 

Upon the second question of fact, whether a partner¬ 
ship for building the houses existed between Nolan and 
the Davidsons, the question is settled by the written 
agreement which they signed; that agreement (R. p. 28) 
provides that one party shall encumber his land and 
supply a stipulated amount of money for the erection of 
the houses; the other party agrees to complete them ac¬ 
cording to certain plans and specifications within six 
months; any cost which exceeds the specified amount of 
cost is to be paid proportionately by the parties; the 
proceeds of the joint enterprise are to be divided be¬ 
tween them by the Davidsons retaining seven lots and 
Nolan talcing six. 

It is not necessary to the existence of a partnership 
that the parties shall have intended to create one; in¬ 
deed, an agreement carefully drawn, with the intention 
of excluding any inference of partnership, has frequently 
been held to create a partnership, as illustrated by 
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Pooley TS. Driver, 5 Ch. Div. 458. The Court, on page 
483, said: 

‘^fVhat they did not intend was to incur the 
‘Ability of partners. If intending to be a part- 
^^ner is intending to take the profits, then they did 
^‘intend to be partners. If intending to take the 
^^rofits, and have the business carried on for 
‘‘their benefit, was intending to be partners, they 
“did intend to be partners,” etc. 

The following authorities are helpful: 

“The real inquiry is, have the parties by their 
“contract, combined their property, labor or skill 
“in an enterprise, or business, as principals, for 
“the purpose of joint profit? If they have done 
“so, they are partners in that business or enter- 
“prise, no matter how earnestly they may protest 
“they are not, or how distant the formation of a 
“partnership was from their minds. The terms 
“of their contract given, the law steps in and 
“declares that their relations are to the enter- 
“prise or business, and to each other.” 

Spaulding v. Stubbins, 86 Wis., 262. 

“A contract to furnish land for a brick yard 
“and all material for brick making, and the other 
“to bear all expense of making bricks, and the 
“bricks to be equally divided creates a partner- 
“ship.” 

Farmers Ins. Co. v. Boss, 29 O. S., 429. 

“If one really invests capital, the l^al effect is 
“not altered by calling it a loan.” 

Wood V. Vallette, 7 O. S., 172. 
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“A contract to furnish money to buy land and 
^^timber, for which interest is to be paid, and the 
^^other is to manufacture the timber into lumber 
^^to be sold for the benefit of both, and the pro- 
‘‘ceeds divided, creates a partnership.” 

Corey v. VadweU, 86 Mich., 570, 49 N. W., 611. 
Purvis V. Butter, 87 Mich., 248. 

‘^An agreement for a loan by one to the other 
“for use in his business, with interest bearing 
“notes with collateral, to help sell, and divide pro- 
“fits, a partnership.” 

Hackett v. Stanley, 115 N. Y., 625. 

“An agreement by lessee of lands, a builder 
“and another for the construction of a reviewing 
“stand, whereby the builder agrees to supply la- 
‘T)OP and material, and restore the premises, the 
“lessee to furnish the land, the other to furnish 
“services, profits to be shared, a partnership.” 

Johnson v. Alexander, 167 N. Y., 605. 

Defendant testified that he had employed Z to pur¬ 
chase horses, and that by the terms of their agreement, 
the defendant was to furnish the money, Z was to make 
the purchase, and the defendant to give him part of the 
profits. Held, sufficient to warrant the jury in finding 
a partnership, the Court saying: 

“Where two or more persons agree to carry 
“on a trade or business for their mutual benefit, 
“one to furnish the money and the other to per- 
“form certain labors and services, and each to 
“share the profits * * * they become liable 
“as partners to third persons, although in fact 
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partnership was contemplated by the parties 
"themselyes. 

^^It is not material that the exact proportion 
“of profits to which each was entitled should ap- 
“pear.” 

Rowland y. Long^ 45 M<L, 439. 

“An agreement between two men to cut and put 
“up hay together, sharing the expenses, losses and 
“profits, constitutes a partnership.” 

Robinson y. Compher, 57 Pac., 754. 

Eyidence tended to show that Mrs. Dow, mother-in- 
law of Jeffers, furnished capital and he the labor, to run 
a merchandise store, and divide the profits: 

^‘When two persons engage in a joint enter- 
“prise, one to furnish capital and the other skill 
“and labor, and both to share the profits, it is a 
“patmership though there be no agreement about 
“sharing losses.” (See p. 357, par. 2.) 

Dow V. Dempsey, 57 Pac., 355. 

“If a party is to receive profits in consideration 
“of furnishing capital, he is clearly a partner; 
“and is a partner to third persons even though 
^fit should be stipulated that the capital so fur- 
“nished should be regarded as a loan * * *” 

Andrews was in the cider business (251); 0. & H. 
furnished him money under an agreement that each 
should have 1-6 of the profits; the affairs should be 
under management of Andrews and carried on in his 
name; counsel was applied to draw a contract and they 
found it would make them partners; thereujwn it was 
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agreed that the money should be r^arded as a loan, 
and the lawyer decided to draw an agreement which 
would secure them 1-3 of profits without creating a 
partnership. 

Held that while not partners interse after the written 
contract, they were partners dormant, and liable as such 
to third persons. 

‘‘The general rule remains b^ond dispute, that 
“participation in profits is prima facie strong 
“evidence of partnership * * 

“If a party is to receive profits in considera- 
“tion of furnishing capital, he is clearly a 
' “partner.” 

Parker v. Canfield, 37 Conn., 250, p. 266. 

Five men purchased four lots from S. for speculation, 
and it was agreed that title should be taken in the name 
of one of them, with a purchase mortgage back to secure 
a balance of $11,000. 

On foreclosure for default, held they were partners. 

P. 313. “There were no articles of partner- 
“ship nor written agreement, but they are not 
“essential.” 

“It is not necessary that there should be a 
“series of transactions * * * it may exist for 
“a single venture or undertaking. If there be a 
“joint purchase with a view to a joint sale on 
“joint account, and a commission of profit and 
“loss, it will ordinarily constitute a partnership 
“transaction * * 


“Nor is the fact that these parties did not call 
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“themselves partners, a controlling one ♦ ♦ * 
“their understanding and their conduct * * * 
“when measured by the ordinary tests of partner- 
“ship * ♦ ♦ clearly indicate ♦ ♦ * the re- 
“lation of partners.” 

Jones V. Davies, 60 Kans., 310. 

The Supreme CJourt of the United States has said: 

“In the present state of the law upon this 
subject it may perhaps be doubted whether any 
more precise general rule can be laid down than, 
as indicated at the beginning of this opinion, that 
those persons are partners, who contribute either 
property or money to carry on a joint business 
for their common benefit, and who own and share 
. the profits thereof in certain proportions. If they 
do this, the incidents or consequences follow, that 
the acts of one in conducting the partnership 
business are the acts of all; that each is agent 
for the firm and for the other partners; that each 
receiT^ a part of the profits as profits; and takes 
part of the fund to which the creditors of the 
partnership have a right to look for the payment 
of their debts; that all are liable as partners upon 
contracts made by any of them with third per¬ 
sons within the scope of the partnership busi¬ 
ness; and that even an express stipulation be¬ 
tween them that one shall not be so liable, though 
good between themselves, is ineffectual as against 
third persons. And participating in profits is 
' presumptive, but not conclusive, evidence of 
partnership.” 

Meehan v. Valentine, 145 U. S., 623. 



18 


And finally, Campbell vs. Northwest Eckington Com¬ 
pany, 229 U. S., 561; 28 D. C. App., 494. This Court 
said: 


“The legal effect of this contract was to make 
the complainants partners with Campbell in de¬ 
veloping of the land by building houses; they 
furnishing the land and Campbell undertaking 
the erection of the houses. All were to join in 
using their credit in obtaining money to erect 
houses * * ♦. 

“The last paragraph of the agreement was that 
in return for said undertaking on said CampbelPs 
part he is to become possessed of an undivided 
one-third interest in said property.” 

In the instant case the Davidsons furnished the land, 
the money with which to build, and in the end the profits 
of the enterprise were to be apportioned. In the Camp¬ 
bell case the company furnished the land and Campbell 
was to erect the houses. The cases are on all fours. 

DAVIDSON ORDERED THE LABOR AND 

MATERIAL. 

Four witnesses testified upon this, the third question 
of fact. Correl E. Brooks as follows: 

“That he submitted a bid to John H. Nolan, 
“* * * Nolan telephoned to his brother, and 
“they both went to Nolands office; Nolan said the 
“bid was high, and asked if we could reduce it; 
“that witness replied not for that class of ma- 
“terial; that Nolan said he would submit the 
“matter to John Davidson, ♦ * ♦ that about 
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“ten days or two weeks or whatever it may be 
“after that, he and his brother, on their way to 
“Nolan’s office, met Nolan and John Davidson 
«♦ * * and took up the matter of the plumb- 

“ing, that Nolan referred them to Davidson, and 
“Davidson said, ‘All right,’ * * * <we will 

“let you go ahead with the plumbing’; that he 
“went back to the store and made an entry in 
“his book; the argument was that we were high, 
“and that he (witness) said, ‘Mr. Nolan, not for 
“that class of material’; that Mr. Nolan said, 
“ ‘I want that class of material’; then he (Nolan) 
“referred the question to John Davidson; Nolan 
“said <to Davidson, ‘John, I would like Brooks to 
“have the plumbing,’ to which Davidson replied, 
“ ‘All right; let him go ahead’; that he went back, 
“entered the order, and placed his contracts with 
“the supply houses, and proceeded to go ahead 
“with the order.” (R. pp. 29-30.) 

Leo Brooks testified: 

“That * * * he was called over the phone 

by Mr. Nolan * * * about the plumbing bid 

* * * that plumbing being under supervision 

of his brother, he carried him along with him; 
we arrived at Mr. Nolan’s office, and he said, 
‘Leo, I would like to talk over the plumbing with 
you, but I want to say to you that your bid is 
high, and, as these houses belong to Mr. David¬ 
son, I sent for you to see if you could reduce the 
price’; that they stated to Nolan that they could 
not with that class of material, * * *; he 
(Nolan) said he would have to refer it to Mr. 
John Davidson, who owned the houses, * ♦ ♦ 
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in about two weeks or ten days, the witness and 
his brother ♦ * ♦ met Mr. John C. Davidson 

and Mr. Nolan; that they broached the subject of 
the plumbing, and it was talked over pro and con, 
and the question again arose, that it was too high, 
after talking it over Mr. Nolan stated to Mr. 
Davidson that he felt it would be economy to 
have us do the work ♦ * * Nolan was ad¬ 
dressing Mr. John C. Davidson, and explaining to 
him that, notwithstanding the fact that our bid 
w’as a little high, that he w^ould be justified in giv¬ 
ing us the contract. So then Mr. Davidson said, 
‘Well, go ahead,’ and w’e thanked him for the 
order and went on back to the store.” (R. pp. 40- 
41.) 

Nolan, called by Appellants, testified: 

“That he remembers that * * ♦ Mr. Leo 
Brooks and Mr. C. E. Brooks came to his office; 
Mr. Brooks.came to my office several times in re¬ 
lation to the matter; that he does not remember 
in the conversation, at his office, saying that he 
would have to see Davidson, John Davidson, be¬ 
fore he could do anything.” 

His attention being called to the conversation in front 
of the Home Life Building, he was asked if such a meet¬ 
ing ever occurred, and answered: “I haven’t any recollec¬ 
tion of any such meeting.” His testimony proceeds: 
“He does not recall any conversation or meeting.” (R 

p. 62.) 

John C. Davidson had wrritten a letter. (R. p. 53) in 
which he stated, “I had several engagements wdth Mr. 
Nolan to help him pick out the fixtures, but they were 
never kept” He testified (R. 52): 
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‘‘that he did not recall any such conversation, as 
was testified to between him and the two Brooks 

* * * that in the first place the conversation 
never occurred; he never met them, * * * 
that he never had any conversation with Mr. C. 
E. Brooks and Mr. Leo Brooks in the presence 
of Mr. Nolan at any time or place; that he met 
Mr. Leo Brooks on G Street one day; he asked 
him if he was going to help Mr. Nolan select, 

* * * Mr. Leo Brooks met witness on G Street 
and asked him if he was going to help Mr. Nolan 
pick out the gas fixtures for these 13 houses. 
Mr. Nolan had said he wanted witness to look at 
them and witness told him that he did not have 
time; if he could, he would, but never did.’’ 

There is a confiict between witness as to the fact 
and details of a conversation; two affirmatively remem¬ 
ber the incident and relate its details; two others do 
not remember either the incident or its details; the 
matter was one of the credibility of the affirmative two as 
against the n^ative two; and the question of the credi¬ 
bility of conflicting witnesses is one for the trial Court, 
and upon which its conclusions are necessarily final. 

Aside from the foregoing consideration, a non me 
recordo does not even contradict the affirmative state¬ 
ments of those who do remember. Would Brooks 
Brothers have supplied labor and material to the ex¬ 
tent of several thousand dollars without a contract with 
someone? Must not a contract with someone have neces¬ 
sarily anteceded? Brooks Brothers having but the one 
contract concerning the houses, would be likely to re¬ 
member the making of that contract; while Nolan and 
Davidson, having to do with each of the multitudinous 
affairs involved in the building of thirteen houses, would 
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Bot be so likely to recall' the details of any particular one 
of them. They were concerned with many contracts, 
while Brooks Brothers were concerned with but one. 

Further reference to the record in support of the 
finding below upon this point will not be made, and for 
the reason that reliance is placed upon the certain rule 
that the credibility of confiicting witnesses is for the 
determination of the Trial Court which sees and hears 
them. 

The foregoing presents the nature of the plaintiff’s 
case; that case has been put forward in advance of a 
dealing with the Appellants’ learned brief, for the rea¬ 
son that the latter does not, to the undersigned, seem 
to meet the case which the record in fact presents; a 
reply to the brief of the Appellants is now undertaken. 

That reply will be limited to the part of the brief 
which is devoted to the argument, and which makes 
reference to and discusses the Assignments of Error. 

The first, second, third, fourth, fifth, sixth, seventh, 
eighth and ninth Assignments of Error are by the learned 
brief dealt with together. 

In considering the foregoing several Assignments, the 
learned brief deals with but tw^o subjects of discussion: 

(a) The claim “that the plaintiff sold its material to 
and contracted with John H. Nolan exclusively and in¬ 
dividually.” (P. 16.) 

(b) Under the Statute (D. C. Code, Sec. 1258) “no 
personal decree can be entered against Davidson & 
Davidson, no matter w’hether they became partners with 
Nolan in the erection of said houses or not. There is no 
evidence tending to show that the plaintiffs intended to 
create any such alleged partnership.” 

Proposition (a) the learned brief undertakes to sup¬ 
port by quoting a part, but not all, of a letter to Nolan, 
which gave prices for the plumbing, and by a miscon¬ 
ception of the account books of Appellees; a misconcep- 
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tion manifesting either a determination or the inability 
to distinguish the difference between a memorandum 
order book kept by a mechanic, and books of account 
kept by a trained bookkeeper. 

The written estimate or letter to Nolan, of which only 
a part is disclosed by the learned brief, is the evidence 
relied upon to sustain the statement that the Plaintiffs 
‘^sold this material to a contract with John H. Nolan 
exclusively and individually;” the whole writing shows 
upon its face that Plaintiffs entertained no thought of 
contracting with Nolan, but were at that time under the 
impression that they were submitting a bid to dummy 
Martin, a belief into which they had been misled by the 
deed from dummy Davidson to dummy Martin, and the 
surreptitious vdthholding from record of the reconvey¬ 
ance from dummy Martin to dummy Davidson. The 
letter itself is as follows (R. p. 31): 

^Washington, D. C., April 16, 1912. 
‘‘Mr. John H. Nolan, City. 

“Dear Sir: We propose to do the plumbing 
“and gas fittings as per plans and specifications 
“for the 13 houses 19th aud Kenyon Sts., N. W., 
“/or Mr. Martin for the sum of Five hundred 
“thirty-seven dollars and forty-seven cents 
“($537.47) per house. This estimate includes the 
“gas company's charges for 2-inch service and 2 
“meters, but does not include any water heaters. 
“All work to be done according to the rules and 
“regulations of the District of Columbia and fully 
“guaranteed. 

“Trusting to be favored with your order, we 
“b^ to remain, 

“Very truly yours, 

“The B. F. Brooks Company, 
“Per C. E. Brooks.” 
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It was after the submission of this bid as testified by 
Leo Brooks (R. p. 40) that Nolan told him that the 
houses belonged to Mr. Davidson. 

The claim of the learned brief that the books of Brooks 
Brothers show that the sale was to Nolan and those 
books subsequently falsified, is equally devoid of merit 

CJorrel E. Brooks testified that he was in charge of 
the plumbing department and ^‘that he is not familiar 
with bookkeeping’’ (R. p. 32); ‘‘that he submitted a 
bid to John H. Nolan, which he thinks was in writing” 
(R. p. 29); “that an original entry was made of the 
transaction, in the sales book, marked ‘Day Book 210,’ 
by the witness in his o\nti handwriting” (R. p. 29). 

“That he went back” (after the conversation 
with Nolan and Davidson), “entered the order, 
and placed his contracts with the supply house 
and proceeded to go ahead with the order; that 
he made that entry; that the entry in his Day 
Book was the original entry; * ♦ * that in 
the usual course of business the next entry would - 
come on to the Journal and from there to the 
Ledger; the bookkeeper would do that; the entry 
would be carried to the Journal after they had 
completed the work, * * *” (R. p. 30); “that 

on June 5, 1912, they had about ten sales books; 
there were five salesmen, and they each had two 
books; sales books and day books are just the 
same” (R. p. 32). 

Miss Noud, Appellee’s bookkeeper, called as a witness 
by the Appellants, testified: 

“That there is a sales book, a day book, a jour¬ 
nal, ledger and cash book; that these books come 
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under her actual control and observation; that 
in a transaction of this kind that the hrst book 
that she would have anything to do with, that an 
entry would first appear in in relation to a trans¬ 
action with a contractor, for the sale of material, 
would be the sales book; the first entry would 
probably be in the estimate book, in a transaction 
of this kind, but she would have nothing to do 
with that; the next entry would be in the sales 
book, or the day book, whichever you wish to call 
it; we call it a sales book; this entry would be 
made by the salesman; the salesmen in June, 
1912, were Leo C., William F., C. E., and Edward 
R. Brooks and A. L. Shafer; each salesman has a 
separate sales book; after entry is made in sales 
book, or she would at any time she could get to 
it to do the work, post it into the journal; thence 
from the journal to the ledger, etc.” (R. p. 50.) 

The forgoing makes clear that the entries made by 
Correl E. Brooks in his sales book were in no sense 
entries of account, but mere memoranda, of items to be 
supplied and at what prices. He testified positively and 
no one can gainsay it, that when he made this memoran¬ 
dum (which appears on R. pp. 47-48-49 and 50) he ‘‘put 
the words Davidson & Davidson on the red line the day 
he entered the sale,” and that was at the time he made 
the entry (R. p. 30). 

The erasure complained of in the learned brief was in 
no way an erasure of any part of the entry originally 
made in the sales book; the cause of that erasure and 
the propriety of it are established by the testimony of 
the bookkeeper. Miss Noud, and that of Leo C. Brooks. 
Respecting the erasure, she testified (R. p. 77): 
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“I made it. Mr. Leo C. Brooks told me that it 
should not be charged in that way; to put an¬ 
other entry on the book, and that she made the 
other entry. * * ♦ That she made those 
changes at the same time; the entries were not 
erased; only the amounts; the amounts that she 
erased were the same that appeared in the David¬ 
son account; she did it all at the time; does not • 
know the date when she did it.” 

Mr. Brooks testified (R. p. 76) : 

“When I discovered the fact that this entry was 
made, which necessarily would be after February 
18th, I discovered that the entry had been made 
in the name of Mr. Nolan, due to the fact that 
I had instructed our bookkeeper to make the ac¬ 
count as per the request of Mr. Nolan. I imme¬ 
diately had it changed and charged as it should 
have been charged, to Davidson & Davidson; and 
our bookkeeper at that time, following my in-, 
structions, made this erasure, and changed it to 
the other charge; that no payments have ever been 
made on account of the Kenyon Street job.” 

From which it appears that no change or erasure was 
made in the original memorandum book, but that the 
bookkeeper. Miss Noud, had made a mistake in charging 
to Nolan what she should have charged to Davidson & 
Davidson, and corrected that mistake under the direction 
of the General Manager when he discovered it. 

But what matters it all? It might with safety be con¬ 
ceded that Appellee contracted with Nolan, for never¬ 
theless the Appellants would be liable upon either of 
two other grounds: 
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1. As owners. 

2. As partners of Nolan. 

It is not necessary to the liability of non-disclosed 
partners, that a creditor of the joint enterprise shall 
have known of the existence of such partners. 

Respecting the other claim of the learned brief, which 
it considers under the same assignments of error, and 
which concerns the application of D. C. Code, Sec. 1258, 
the fallacy is shown by the concluding statement on 
page 23: “There is no evidence whatever tending to show 
that the Plaintiffs extended credit to any such allied 
partnership.’^ 

No such evidence is needed; a partner is the agent of 
his co-partners for the transaction of the business of the 
partnership; and when he purchases on behalf of the 
partnership enterprise his principals are liable to the 
creditor, even though their existence and identity were 
unknown to the creditor at the time of the sale. 

TENTH ASSIGNMENT OF ERROR. 

The question presented by this Assignment of Error 
has been already discussed herein in stating the Plain¬ 
tiff’s case. 

ELEVENTH, FIFTEENTH AND SIXTEENTH 
ASSIGNMENTS OF ERRORS. 

The eleventh Assignment relates to a question asked 
of Leo Brooks, a witness called by the Appellee, and 
which was asked upon his cross-examination (R. p. 41): 
“Several bills dated March 28, 1915, purporting to be 
made out against John H. Nolan were shoyna to the wit¬ 
ness and he was asked whether the figures 561 on the 
margin of these bills related to the page of the ledger 
or journal from which the bills were taken.” 
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The objection to the question was two-fold: 

1. It was improper by way of cross-examination, for 
the reason that none of the bills had been referred to 
in the direct examination, and - 

2. The bills had never been seen by the witness; they 
had not been made by him; the figures 561 were not, 
nor was any other part of the bills, in his handwriting. 

As the learned Justice, in his ruling, appropriately 
observed (R. p. 41): 

“He didn’t make up this account. We might 
be able to say that ordinarily he would assume 
that it meant so and so; but he didn’t make them 
and they might possibly mean something else. 
Now, the bookkeex)er knows all about it, and the 
assurance has been given that the bookkeeper will 
be called; that the bookkeeper would be brought 
here, so as to give you an opportunity at least of 
inquiring about these things * * 

“Now all that has been asked this witness is 
in r^ard to this controversy, and I do not see 
upon what theory you may now put before him 
papers, so far as the Court is now advised, he 
never saw before, that came from your possession, 
and proceed to cross-examine him about them, 
especially when he says that he recognizes the 
handwriting of their bookkeeper upon these 
papers; * * 

If there was error, in the ruling, that error was cured 
by the subsequent admission of the evidence during Miss 
Noud’s testimony (R. p. 51) : 

“That the figures ‘561’ on the statement of 
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March 28, 1913, to John H. Nolan referred, to 
Ledger after referring to Ledger ‘G^ and find¬ 
ing no account to Nolan on that page, she says she 
has made a mistake; it should be ^562’; after her 
attention is called to date of submission, witness 
said the reference must be to the other ledger; 
that she did not have the other ledger in Court” 
(was produced later); “that the statements or 
bills to Nolan of March 28th were in the handwrit¬ 
ing of her assistant, but the heading, namely, John 
H. Nolan, and the marginal figures are in the 
handwriting of the witness; the statement of 
March 28th was all in her hand; * * 

Thereupon ledger “F” was produced, and the 
witness testified that pages 560-561, with the 
name of the debtor, John H. Nolan, at the top, 
were in her handwriting; also the pencil figures 
on the margin of 561 and the figures f6,987.11; 
that this account was carried to ledger “G,” page 
562, January 1,1913. 

The same objections are appropriate to a like question 
put to C. E. Brooks (R. p. 32) concerning the same 
marginal figures “561” and 210-91 and 92; he had tes¬ 
tified that he had no knowledge of the matter and the 
evidence was subsequently received (R. p. 51). 

. The fifteenth Assignment of Error is based upon the 
question, “Didn’t you know of your own personal knowl¬ 
edge that this firm, of which you are General Manager, 
had an account with John H. Nolan covering the years 
1912-1913?” 

This question was put in the cross-examination of Leo 
C. Brooks, and objected to for two reasons: Because the 
subject was-not opened by the direct examination and. 
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in any event, was a matter of substantive defense; there 
is no need to discuss the ruling, for in the selfsame cross- 
examination the following transpired (R. p. 44): 

‘‘Mr. Gittings: We make a motion or a request 
that we be allowed to see these books at this pres¬ 
ent time for the purpose of framing a question to 
this witness, and the pages of the ledger and the 
pages of the journal which show the account with 
John H. Nolan for the period in 1912, beginning 
the first of January, and the year 1913, ending 
December 21, 1913. ♦ * *. 

“Mr. Gittings: Well, we would like for counsel 
to hand us the books, and while one counsel looks 
for it I will go on with the cross-examination. 

“The Court: Will you hand those books up? 
There is no use to have this kind of playing back 
and forth about the books. They say they can¬ 
not put the question until they have the books 
in their x>ossession. The Court cannot say, of 
course, that they can, and I cannot rule until 
I hear the question. 

“Judge Wright: Now, what is it my learned ad¬ 
versaries desire?” 

“Mr. Mackall: If the bookkeeper will point out 
to us the pages we won’t have to look at the other 
pages of the ledger. We want the general account 
carried by this firm in the name of John H. Nolan 
during that period on the journal. That is all 
we have asked for all the time. 

“Mr. Gittings: The journal and the ledger. 

“The Court: I see no objection to that Why 
can’t these be marked? She can sit down at tiie 
table there, while we go on with this cross-ex¬ 
amination.” 
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The account with Nolan was thereupon inspected by 
the learned counsel for the Appellants, questions based 
upon it, and in presenting the case of the Appellants, 
was offered hy them and received in evidence (E. p. 67) 
and appears upon pages 68 and 69 of the record. 

The sixteenth Assignment of Error is based upon the 
sustaining by the Court of an objection to a question 
put on cross-examination; the objection was because that 
question called for matter of defense, and concerned a 
subject not opened by the direct examination (E. pp. 
45-46). The question was (as to the erasure in the 
books): "Now at whose direction was that done, if not 
done by yourself.” 

The sincerity of the Appellants is put at stake by 
the following consideration: Having excepted to the ex¬ 
clusion of this evidence when offered at the wrong time 
(E. p. 45), they object and except to its admission when 
brought forward at the proper time (E. p. 76). When 
the same witness was called upon to explain the erasure, 
he testified that it had been made by his direction. 

SEVENTEENTH ASSIGNMENT OF EEEOE. 

This Assignment relates to a question shown on page 
63 of the record: 

"Q. Now, I am asking you, Mr. Nolan, in refer¬ 
ence to the other credits subsequent to the note. 
State whether or not they were paid on any spe¬ 
cific account.” 

The Court, as the record shows, sustained the objec¬ 
tion merely as to the form, not as to the substance of 
the question. There was nothing to show who had made 
the payment, nothing to show that Nolan had made any 
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of them, nothing to show that he knew anything about 
the making of them. For this reason the Court sus¬ 
tained the objection. 

Appellants made no profert of proof, made no effort 
to show that Nolan knew anything about the x)ayments; 
made no effort to present the substance of the question, 
thus placing their objection upon the single ground that 
the Court was wrong in sustaining the objection upon 
the ground of its form; that the form was objectionable 
is evident; it ussumes that Nolan knew. 

TWELFTH, THIRTEENTH AND FOURTEENTH 
ASSIGNMENTS OF ERRORS. 

These Assignments deal with the question put to Nolan 
as to his sworn testimony in the bankruptcy proceed¬ 
ing. Called as a witness by Appellee he had been asked 
(R. p. 35): 

Q. ^‘Mr. Nolan, did you erect these thirteen 
houses at the comer of 19th and Kenyon Streets 
for Davidson or for yourself?” 

And answered: 

A. ‘‘Erected them for myself.” 

Counsel for Appellee immediately stated to the Court 
that they were surprised by this testimony of the wit¬ 
ness for the reason that he had already testified to the 
contrary under his oath. The examination then pro¬ 
ceeded to show that Nolan had definitely testified in the 
bankmptcy proceedings that he had built the houses 
for Davidson. Independent of the local statute (Code, 
Sec. 1037a) the mle of law is fixed that when a party 


calling a witness is surprised by his contrary testimony, 
the witness may be asked as to his prior statements, for 
the purpose of refreshing his recollection, and of ascer¬ 
taining out of the apparent conflict the truth, if possible. 

Hurley vs. State, Vol. 46, Ohio St., p. 320. 

At this point the rule of the common law closed the 
matter, and did not permit the contradiction of the wit¬ 
ness by other affirmative proof. The local statute (Sec. 
lO^Ja) merely broadens this rule, and permits the wit¬ 
ness to be contradicted. 

TWENTY-SECOND ASSIGNMENT OF ERROR 

This Assignment claims that the Court erred in admit¬ 
ting the ledger of John H. Nolan in evidence. Nolan’s 
ledger w’as first produced w^hen he w’as called as a wit¬ 
ness in the presentation of the Appellee’s case; he iden¬ 
tified the ledger as w’ell as the account of Davidson & 
Davidson without objection from the Appellants; when 
the entry was offered in evidence. Appellants objected; 
the objection w’as sustained and the ledger excluded 
(R. p. 34). In the presentation of the defense of the 
Appellants, Nolan teas called hi/ them as their witness; 
the ledger was produced hy them, put in his hands when 
on the witness stand; the very page of the Davidson 
account was turned to, and in response to questions 
from the Appellants^ counsel, he testified concerning it. 
The page of the ledger was at the very time marked 
“Exhibit XX”; thus w^as Nolan’s ledger put in evidence 
by the Appellants themselves, and in his cross-examina¬ 
tion by counsel for Appellee he was examined in full 
concerning this ledger account with Davidson and 
Davidson, entirely without objection from the Appel¬ 
lants (R. pp. 64-65). 
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At the conclusion of all the evidence, the following 
occurred (R. p. 80) : 

Mr. Woodard: ‘^Gentlemen, what is your un¬ 
derstanding with reference to the ledger page that 
Davidson & Davidson had there, of this account? 
Is it your understanding that is in evidence? 
It was marked. I do not know whether it was of¬ 
fered or not.’^ 

Mr. Gittings: “If you want to offer it, we have 
no objection. We have not offered it.” 

Judge Wright: “Well, we offer it. It is marked 
Exhibit XX; we offer the Nolan page, marked 
Exhibit XX.” 

Mr. Gittings: “We object to the Nolan book, 
on the ground that it is not proved who kept the 
book, and Mr. Nolan testified he did not know 
exactly who kept it.” 

That error could be predicated upon the admission of 
a page which was brought into the evidence by the Ap¬ 
pellants themselves, is a claim as meritorious as the 
other contentions put up in the learned brief. 

EIGHTEENTH, NINETEENTH AND TWENTIETH 
ASSIGNMENTS OF ERRORS. 

These involve a complaint against the action of the 
Court in permitting Appellee to show how and why eras¬ 
ures in its books, which erasures were complained about 
by Appellants, happened to have been made. The com¬ 
plaint is that this explanation was heard in rebuttal, in¬ 
stead of in the Plaintiff’s case in chief. The answer is 
that the matter had no place in the Plaintiff’s case in 
chief; the matter of the erasures was brought forward 
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in the evidence of the Defendant, after the Plaintiff had • 
closed its case in chief. 

In the cross-examination of Leo C. Brooks (B. pp. 
45-46) the Appellants undertook to bring forward cer¬ 
tain corrections made on the ledger of Appellee; objec¬ 
tion was made upon the ground that the evidence was 
matter of defense, and upon this ground the objection 
was for the time sustained (R. p. 46). 

Upon opening the defense, the first witness called was 
Appellee’s bookkeeper. Miss Noud (R. p. 50); she iden¬ 
tified various ledger pages, amongst them that upon 
which the correction appeared; whereupon as part of its 
defense Appellants offered in evidence those certain 
pages of Appellee’s books, which upon their face showed 
corrections, or erasures as one may be pleased to call 
them (R. p. 67, et seq). Upon the conclusion of the de¬ 
fense, Appellee by way of rebuttal undertook by the 
testimony of Leo Brooks and of Miss Noud (R. pp. 75- 
76) to show the circumstances under which, and the 
reasons why, the corrections had been made; the pro¬ 
priety of so proceeding is manifest. 

TWENTY-THIRD, TWENTY-FOURTH AND TWEN¬ 
TY-FIFTH ASSIGNMENTS OF ERRORS. 

These Assignments do no more than attack the statute 
under which the proceeding below was had, and the 
validity of which statute is already established by de¬ 
cisions of the Court here. 

Emack vs. Rushenberger, 8 App. D. C., 249. 

McCarthy vs. Holtman, 19 App., 150. 

The contentions that the Appellants were entitled to 
a trial by a jury is disposed of by the statute, and its 
construction by this Court The Appellants’ claim, if 
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claim it be, that the action having been begun to fore¬ 
close a mechanics’ lien, no personal judgment could be 
rendered against anybody, is disposed of not only by the 
statute, but also by the Supreme Court of the United 
States. 

“A Court of Equity ought to do justice com¬ 
pletely and not by halves, * * * one of the 

duties of such a Court is to prevent a multiply¬ 
ing of suits, and to this end a Court of Equity, if 
obliged to take cognizance of a cause for any pur¬ 
pose, will ordinarily retain it for all purposes, 
even though this requires it to determine purely 
l^al rights that otherwise would not be within 
the range of its authority.” 

Camp vs. Boyd, 229 U. S., 552. 

The learned brief of the Appellants states, ^‘On the 
whole we respectfully submit that the Decree com¬ 
plained of is most inequitable and unjust” (R. p. 42), 
yet upon this peculiarly sensitive point of equity and 
justice, the record shows (R. p. 15) that when the action 
at bar was instituted, the houses were not completed. 
Receivers were appointed to accomplish their completion 
and sale. Davidson & Davidson advanced $3,126.49 for 
their actual completion, and by an additional payment 
of $200, as compensation tO' the Receivers, actually se¬ 
cured under their second trust, the thirteen houses with 
the material of Brooks Bros, in them, and for which no¬ 
body has paid a penny. (The sums which the Davidsons 
advanced to the Receivers for the payment of interest 
and taxes, they, Davidsons, had in any event to pay for 
the protection of the trust notes which they had n^o- 
tiated.) 


That the Decree of the learned Court below should be 
affirmed is 

' Respectfully submitted, 

Heney F. Woodaed, 

T. Moeeis Wamplee, 
Daniel Thew Weight, 
Attys- for Appellee, 
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OF THE DISTRICT OF COLUMBIA 


No. 2968. 


H. BRADLEY DAVIDSON AND JOHN C. DAVID- 

SON, Appellants^, 

vs. 

E. F. BROOKS CO., A CORPORATION, Appellee. 


SUPPLEMENTAL BRIEF ON BEHALF OF 

APPELLANTS. 


During the argument for rehearing it was suggested 
bv Mr. Justice Robb that had the deed from Martin 

m/ 

to C. H. Davidson been recorded it would put a differ¬ 
ent complexion on the situation. Looking the matter 
over from every possible point of view that we are 
capable of, we respectfully submit that we cannot see 
how. It appears to us as a matter of no importance 
whatever whether the real estate at the time the material 
was sold stood in the name of Davidson and Davidson, 
or C. H. Davidson, or'Martin, or any other name, for 
the very patent reason that ownership does not throw 
the slightest light upon the sole question now before the 
Court for consideration, i. e.. Whether the Davidsons 
contracted with the Brooks Company on the 5th day of 
June, 1912, for the material sued for. 


There had been no su<^"estion, let alone eouteiitiou, 
at any time prior to appellee’s argnment upon the re¬ 
hearing, that the question of the ritZe was evidwice tend¬ 
ing in the slightest d^^fee to support its contrition that 
Davidson and Davidson, through John C. Davidson, 
ordered the material in question on the 5th of June, 
1912. All appellee ever clamed in this connection was 
that failure to record the deed in question, taken in 
connection with other items of evidence which it sum¬ 
marized, established its proposition in its origi¬ 

nal brief; namely, that Davidson and Davidson were 
owners of the premises. This proposition being based 
upon the theory that if this Court could be convinceil 
that Davidson and Daridson were the owners of the land. 
Section 1258 of the D. C. Code made them liable to 
appellee for the material. The summary of the evidence* 
relied upon in this connection is set forth by appellee 
in its original brief under the heading, ‘‘APPELLANTS 
WERE OWNERS,” at pages ten, eleven and twelve. 

We also diree*t the Court’s attention to appellee’s 
theory of the case as set out on pages two and three of 
its original brief, where it is said: 

“Upon the foregoing hypothesis the appelln^ 
claims that the appellants^ 

(1) Are liable as owners of the land. 

(2) The appellants and Nolan were partnei*s 
in the erec*tion of the houses, and that so being 
.partners each partner is liable for the material 
ordered and put into the houses by another part¬ 
ner, and 

(3) Whether there was a partnership with N^)- 
lan or there was not, nevertheless, appellant, 
John C. Davidson, one of the firm of Davidson 
and Davidson,* in person and by word of his own 
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mouth on behalf of that firm, .ordered from? the 
appellee the labor and material used in the erec¬ 
tion of the houses, and for whicji the judgment be- 
low is rendered.” 


. This question of ownership,^ we take the liberty, of 
assuming, was never, thought or claimed by appellee At 
any time to have any bearing upon its third proposition 
or contention. 

It is not surprising that the Court, in . view of the 
appellee’s first” proposition, namely, that a finding of 
fact that appellants were owners of the property was of 
itself sufficient to sustain the judgment, should have 
confused the issue. In a word, counsel for the appellee, 
both in the brief and in the oral argument, exhai^teil 
their efforts in endeavoring to establish the fact that 
appellants were owners of the real estate, a fact that 
may be conceded for the purposes of this case. Having 
thus brought this immaterial fact into prominence, they 
contended that it is sufficient in itself to support the 
judgment, a perfectly apparent fallacy, since in order 
to support the judgment it is essential that its third 
proposition should be found in favor of the appellee. 

We venture to suggest that the injection of this er¬ 
roneous proposition into the case is entirely responsible 
for the confusion which has been created touching the 
real issues in the case. Counsel for the appellee, did 
not point out in his brief nor in the oral argument of 
the case any ground or authority whatever in support 
of the proposition that a finding to the effect that David¬ 
son & Davidson were owners of the real estate was of 
itself sufficient to sustain a personal decree against them, 
and we respectfully submit that there is no authority 
whatever on which this proposition, can be sustained. 
From this it follows, as a matter of course, that all 
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questions touching the transfer of the real estate must 
be eliminated, and the question as to whom appellee 
gave credit determined, upon such competent and ma¬ 
terial evidence as may be found in the case touching 
this issue of fact. That appellants’ liability under the 
theory that Section 1258 of Code is applicable, we as¬ 
sumed we have effectively disposed of by the memoran¬ 
dum brief filed in support of our motion for rehearing. 

Appellee’s second contention, namely, that there was 
a partnership between Nolan and the Davidsons, was 
based solely and exclusively as pointed out in its original 
brief upon the irrittcn agreement found on page 28 
of the record. In this connection we beg of the Court 
to read page 12 of appellee’s original brief under the 
title, “The Partnership.” 

At page 7 of appellee’s original brief the Court’s at¬ 
tention is again called to its theory of the case, viz.: 

“So that now the position of appellee is so far 
unfolded as to show how and in what manner it 
embraces the three propositions: 

“1. Appellants were owners of the real estate 
upon which the houses were built. 

“2. Appellants were partners with Nolan in 
the erection of houses. 

“3. Appellant, John C. Davidson, member of 
the firm of Davidson and Davidson, by word of 
mouth, ordered for that firm the labor and mate¬ 
rial in question, as will presently appear from 
the evidence. 

“These propositions are each one a matter of 
fact, and the Court below, after hearing the evi¬ 
dence, found each in favor of appellee. (Decree, 
R..pp. 19-20). 

“Either of the three findings is sufficient in 
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itself to support the judgment; in testing the cor¬ 
rectness of that judgment, depending as it does 
entirely upon the correctness of the facts found 
by the Court, two general questions are to be ex¬ 
amined : 

(a) ‘‘Does the evidence sustain the facts as 
found below? 

(b) “Did the Court err either in admitting 
evidence offered by the appellee or in excluding 
evidence offered by appellants 

In answer to appellee's last suggestion we submit the 
trial Court unquestionably erred in both particulars, 
which we have pointed out in detail in our original brief. 

In our oral argument we deemed it unnecessary to 
further discuss the question of partnership, because of 
this Courtis recent decision in the case of Wilkinson vs. 
Lincoln (45 Law Reptr., p. 196), has effectively dis¬ 
posed of that i)oint, and fui*ther argument w’ould be a 
useless consumption of time. That the Davidsons had 
no interest in Nolands profits as builder and no control 
over his contracts is patent, and that there is nothing in 
the wTitten agreement that in any way can even be dis¬ 
torted to mean that Nolan was authorized to bind the 
Davidsons in any contract that he, Nolan, might make 
for materials to go into the houses is likewise obvious. 
Of course, the Davidsons had an interest in seeing that 
the houses were built in accordance with the plans and 
specifications, and naturally, as business men, their 
books showed an account kept with Nolan in relation 
to the money furnished under this contract; and it is 
only reasonable to suppose that Nolan’s books would 
have an account with the Davidsons relating to the 
money he had received from them under the contract, 
but there is not the slightest suggestion on the face of 
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the contract, or anywhere in the record, that the David¬ 
sons had any interest in Nolan's profits, or that Nolan 
had, or should ever have, any interest in the seven 
houses that the Davidsons were to retain. 

The material was furnished and used, not for the 
purpose of ANY JOINT UNDERTAKING BY 
DAVIDSON AND NOLAN, but for the sole and exclu¬ 
sive purpose of ENABLING NOLAN to PERFORM 
his, NOLAN’S, part ofthe said alleged partnership agrec‘- 
ment, and hence the material was not used in any part¬ 
nership business. 

No matter what this agreement be called, Nolan, as 
to the building of these houses, was an independent 
contractor. 

As we have above pointed out, appellee’s first theoiw 
is without foundation legallv, and that its second con- 
tention, the question of partnei*ship, has been disposed 
of by this Court; consequently there was nothing left 
for argument and the consideration of this Court upon 
the rehearing, but appellee's third proposition^ namelp, 

DID THE DAVIDSONS, THROUGH JOHN 
C. DAVIDSON, CONTRACT WITH THE AP¬ 
PELLEE CO^ilPANY FOR THE MATERIALS? 

The appellee in its original brief, at pages from eigh¬ 
teen to twenty-two, both inclusive, under the title, 
^^DAVIDSON ORDERED LABOR AND MATERIAL,” 
has collected and set forth all the evidence that it 
deemed threw any light upon this question of fact from 
its point of view. It is needless to say that some of the 
most potent evidence upon this question of fact appellee 
failed to include in its statement, but should we for the 
sake of the argument concede it to be a fair statement 
(which it is not as we shall subsequently point out). 
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nevertheless, it falls far short of establishing a contract 
as it clearly appears therefrom that the Davidsons had 
no knowledge of the terms of the bid appellee had made 
in its letter to Nolan of April 16, 1912, and there is not 
the slightest suggestion by anyone that any bid was sub¬ 
mitted by appellee to Davidson. 

John C, Davidson testified'. 

y * 

‘‘That all of the |67,000 * * * provided 

for was paid to Nolan ♦ ♦ ♦ prior to the 

notice of plaintiff * * * claim * * * 

had known C. E. Brooks by sight for years; know’s 
Leo Brooks very well; that he (witness) had noth¬ 
ing whatever to do with the letting of the bids 
and making contracts, in relation to the erection 
of these thirteen houses; that he was not con¬ 
sulted at any time by Nolan in reference to let¬ 
ting of any contracts to the plaintiff; that he had' 
no knoiclcdge that any contract had been made 
by Nolan in relation to these houses with the 
plaintiff prior to the first day of January, 1913; 
that he did not recall any such conversation as 
testified to * * * on June 5 * * *; that 

in the first place the conversation never occurred; 
he never met them; in the second place, they had 
been doing business with Mr. Nolan for twenty 
years; that Nolan never has called him ‘John^; 
that he guesses he has known him from fifteen 
to twentv vears; that he never addressed him ex- 
cept as Mr. Da^ddson; that he never had any con¬ 
versation with 0. E. Brooks and Leo Brooks in 
the presence of Mr. Nolan at any time or place; 
that he met Mr. I.»eo Brooks on G Street one day 
in 1913—don’t know what month; he asked him 
if he was going to help Mr. Nolan select^—(Ob- 


8 


jectioii). Witness thinks it was some time before 
Nolan’s failure, Leo Brooks asked him if he was 
going to help Nolan pick out the gas fixtures for 
these thirteen houses. Mr. Nolan wanted the wit¬ 
ness to look at them, and witness told him he did 
not have time; if he could, he w’ould, but never 
did. Nolan picked them out for himself. He, 
the witness, knew nothing about them; after¬ 
wards he received a bill from Brooks for $300; 
thinks it was addressed to him or the firm; that 
he returned the bill with the letter (Kecord 52- 
53).” 

The correspondence in relation to the gas fixtures is 
set out in Record pp. 53-54. It is conceded that they 
have nothing to do with the contract for the materials 
sued for. 

John H. 'Nolan testified that he remembers: 

“That some time prior to the 5th of June Mr. 
Leo Brooks and C. E. Brooks came to his office; 
Mr. Brooks came to my office several times in re¬ 
lation to the matter, and he does not remember 
in the conversation at his office saying that he 
would have to see John Davidson before he could 
do anything; that the only time he ever recalls 
mentioning John Davidson in the matter at all 
was about the time Leo Brooks called on me sev¬ 
eral times about the electric-light fixtures, and 
witness said to him that John Davidson, David¬ 
son & Davidson, w^ere going to take part of these 
houses. His attention being called to the al¬ 
lied conversation of June 5 in front of the Home 
Life Building, he was asked if such meeting ever 
occurred. ‘I haven’t any recollection of any such 
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meeting;’ that he does not recall any such con¬ 
versation or meeting. Asked whether or not in 
that conversation John Davidson turned to him 
and said: ^John, I think we had better let them 
have the bid;’ or whether that conversation oc¬ 
curred, or the substance of it, replied: do not 
recall any such conversation,’ That he had 
known John Davidson about twenty years; that 
during that period he never called him ^John,’ 
not in addressing him personally; that he has 
been dealing icith Brooks Compa^iy twelve or fif- 
teen years; had an account with them about that 
time; that the account was in his own name; that 
he does not remember whether he sent the plans 
to their (Brooks) office, or asked them to come 
to his office; that in response to one of the others 
he received the letter of April 16,1912 (which was 
admitted in evidence); that work was done by 
Brooks and in accordance with their bid; never 
had any other bid from them in relation to the 
plumbing. IN ASKING THEM FOR BIDS 
FOR THE PLUMBING HE NEVER AT ANY 
TIME USED THE NAME OF DAVIDSON & 
DAVIDSON; that he received the statement and 
bills of Brooksj dated March 28,1913, at his office 
in the usual course of business; that he never said 
anything about these bills to the Brooks Com¬ 
pany,” (Record pp. 62-63.) 

The statements rendered Nolan on March 28, 1913, 
in the usual course of business show the account for 
this Kenyon Street contract, being the last item among 
the charges. It further shows that subsequent to the 
contract for the Kenyon Street property being made, 
that Nolan had paid to the Brooks on his general ac- 
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count, including the Kenyon Street property, $9,118.77 
(Record page 70); and it is conceded that during the 
same period of time Nolan had received from the David¬ 
sons all of the $67,000 provided for in tlieir written 
agreement, and the record is clear beyond dispute that 
prior to Nolan’s failure the Davidsons had absolutely 
no knowledge of the contract between Nolan and Brooks, 
or that the Brooks were creditors of Nolan for any sum 
whatsoever, or that the Brooks had an account against 
them for any sum whatsoever. 

Unless we are ostriches and are going to place our 
heads in the sand, we cannot escape the fact that the 
plaintiff’s testimony in support of its claim against 
the Davidsons is manufactured. 

It has been suggested by plaintiff’s counsel that the 
Brooks boys ought to know who they were contracting 
with, that their recollection should be better than either 
Nolan or Davidson, because they were not so busy, etc. 
For the sake of the argument, conceding that to be true, 
what excuse was there for the doctoring of their books? 
Why write the words “Davidson & Davidson” at the 
top of pages 91, 92, 93 of day book 210 after March 
28, 1913? We appreciate that Mr. C. E. Brooks says 
that the whole page was written at the same time, June 
5, 1912, but unless all of our eyes deceive us that state¬ 
ment is false. We have pointed out the difference be¬ 
tween the handwriting that wrote the words “Davidson 
& Davidson for" from the rest of the writing, which we 
respectfully submit cannot escape one’s attention, even 
with the naked eye; hut there is other evidence which 
hy a shoH analysis it is made conclusive that there 
was no intention to make any charge against David- 
son and Davidson'^ on the oth day of June, 1912; that 
in fact even as late as the 28th day of ]darch, 1913, when 
the bills were made out for Nolan the name of Davidson 
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& Da^ddson did not appear at the top of pages 91, 92, 
93 of day book 210. 

Miss Noiid testified that 


she was cashier, bookkeeper and treasurer of the 
plaintiff company; had been in their employ since 
the formation of the company; that she is familiar 
with their system of bookkeeping; that there is 
a sales book or a day book, and a journal, ledger 
and cash book; these books come, under her actual 
control and observation in a transaction of this 
kind; that the first book that she would have 
anything to do with that an entry would appear 
in, in relation to a transaction with the contractor 
for the sale of material, would be the sales book 

* * *; this entrv would be made bv the sales- 

man * * *; each salesman has a separate 

sales book; after the entry is made in sales book 

* * * at any time she could get to it to do 

the work, post it into the journal, thence from 
the journal to the ledger; that this would be done 
any time she had time * * *; that the entry 

in the journal is practically the same entry that 
is in the sales book; that the journal would not 
give the date the goods loere soldy hut the date of 
delivery or completion of the work, to whom they 
were sold: the next entry is from the journal to 
the account of the man in the ledger, to whom 
the goods are charged to; the ledger shows the 
page in the journal from which the charge is 
taken, and the journal refers to the day book; 
that bills to customers are taken from the ledger 
and journal; if an itemized statement then from 
the journal, that is the rule, but there are many 
exceptions, hecause they frequently make hills 
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directly from the sales hooks. These bills or 
statements show on the mar<?in from what book 
they are taken if taken from the journal, but not’ 
if taken from the sales book • * * * that the 

statements or bills to Nolan of March 28 were in 
the handwriting* of her assistant, but the head- 
in gs^ namelyy J. H, Nolan, and the marginal fig¬ 
ures are in the hatidwriting of the witness; the 
statement of March 28 was all in her hand ( Rec¬ 
ord pages 50-51). 

This witness further said that the posting from the 
day book to the journal and from the journal to the 
ledger w’as done by her (Record page 51); that the 
marginal figures of the bills rendered were also in her 
own writing, so that it is conclusively show n bv this ex- 
perienced cashier, bookkeeper and treasurer of the plain¬ 
tiff company that as late as Marcli 28, 1913, she exam¬ 
ined the entries in day book 210 at pages 91-93 (which 
C. E. Brooks claims w’ere all in his hand waiting, and 
had the name Davidson & Davidson w ritten at the top 
of each page, w^hich under their system of bookkeeping, 
meant a charge against Da\idson & Davidson), and had 
carried the original entry on that book as a chai-ge 
against the account of John H. Nolan. Unless, as w’e 
have previously suggested, we are going to be ostriches 
and are to stick our heads in the sand, how can w'e give 
credit to C. E. Brooks’ testimony? Are we to l)elieve 
that the entry at the top of pages 91-92-93 of day book 
210 of the names “Davidson & Davidson” and the w’ord 
“for,” which is j)atently in a different handwriting and 
obviously out of accord with every other entry in this 
book, was w’holly disregarded or unobserved by this ex¬ 
perienced bookkeeper? That this statement of account 
sent to Nolan on March 28, 1913, was not taken from 
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the ledger or journal, but the day book is shown by 
the figures in the margin of the statement, which are in 
Miss 'Noud’s handwriting, and, as testified to by her, 
^‘These bills or statements show on the margin from 
what book they are taken” (Record p. 51). That thei*e 
is no mistake about Miss Noud’s knowledge of the plain¬ 
tiff company’s system of bookkeeping, and we direct 
the Court’s attention to Mr. C. H. Brooks’ redirect ex¬ 
amination, given under the guidance of appellee’s coun¬ 
sel (Record page 33), viz.: 

‘‘The witness testified, after having his atten¬ 
tion called to the entry in Day Book 210, page 91, 
viz., ‘Davidson & Davidson for John H. Nolan for 
Kenyon Street houses, etc.’; that they have a sys¬ 
tem with their books to enter up the sale against 
the man at the top of the sale they expect to get 
the money from, and then to show where the goods 
went * * * for example * * * the ques¬ 

tion on page 91, ‘that Davidson & Davidson for 
. Nolan,’ the account was to be charged to David¬ 
son & Davidson * * . * with reference to 
Davidson & Davidson for John H. Nolan, was 
their customary way of entering these accounts 
* * *; that his concern had a separate and 
distinct account with John H. Nolan, journal 
account, same as any other account.” 

If such was their system, and it no doubt was, as 
Miss Noud also so testified, is this Court going to be¬ 
lieve that this experienced bookkeeper by inadvertance 
overlooked the words “Davidson and Davidson,” or de- 
lil)erately violated all their rules and system in rela¬ 
tion to bookkeeping and made an entry in their journal 
and ledger charging the material to Nolan? Especially 
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in the face of the fact this bold hand writing at the top 
of these pages plainly and distinctly purported to show 
it was a sale to Davidson & Davidson? 

Otherwise what excuse can be given for the erasures 
in the journal and ledger, of this charge against Nolan 
after his failure; and why did both C. E. Brooks and 
L(K) Brooks in their testimonv in chief fail to tell the 
("ourt that their journal and ledger showed that this 
contract had been first charged to Nolan and not to 
Da\idson & Davidson; and why did they fail to produce 
journal and ledger which show this fact; and produce in 
<*hief a different journal and ledger with the entry 
against Davidson & Davidson made therein after Nolands 
failure; and why did Leo Brooks, when under cross 
examination lie about the changes in the charges on 
their books? When under cross examination he said: 

^That he did not make a change, or direct a 
change to he made upon their hooks for the 
amount of the contract to Nolan prior to making 
any charge against Davidson & Davidson” 

Q. Well, I will ask the specific question then. 
On the ledger that your counsel has tendered us, • 
on page 5(>2, appears to be an account in the 
name of John H. Nolan, and on the 11th line, 
under the date of February 18th, 1913, there ap¬ 
pears to be an item to merchandise, Kenyon 
street, taken from the journal at page 504, which 
appears to be partly erased and partly changed, 
and leaving certain blanks and then certain 
noughts. Now, at whose direction was that 
done, if not done bv vours? 

Judge Wright: Same objection; that this is 
all matter of defense trying to bring in these 
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books, which was not brought forward at all in 
the examination of the witness. 

The Court: AVhat is the object of this inquiry? 

^Ir. Gittings: Well, this witness has said that 
he only made one charge [see Kecord, p. 44] that 
relates to this (contract, and the charge is against 
Davidson & Davidson. 

The Court: He hasuT said a word-about any 
charge. 

(2. Didn^t you s<iy the charges were made un¬ 
der vour direction? 

A. No. (Record, p. 45.) 

After the appellants had forced the production of the 
books it was conclusively proved that no charge had 
be(ui made against the Davidsons in either the journal 
or ledger until after Nolan's failure, and after the bills 
or statements of account had be<m produced, Leo Brooks 
was called in rebuttal and testified as follows: 

Now go on and explain to his Honor if you 
know how that erasure was made, and why. 
A. “When I discovered the fact that this entry 
was niad(% which necessarily would be after Peb- 
ruarv ISth, discovered that the entry had been 
made in the name of Mr. Nolan, due to the fact 
that I had instructed our bookkeeper to make the 
account as per the request of Mr. Nolan, I imme¬ 
diately had it changed, and charged, as it should 
have been charged, to Davidson & Davidson, and 
our bookkeeper at that time, following my in¬ 
structions, made this erasure, and changed it to 
the other charge; that no payments have ever been 
made on account of the Kenyon Street job, Nolan 
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made one or two payments on the $3,000 note 
does not know how much.” (Record p. 76.) 

lie had previously told us 

“that he was requested by Mr. !Nolan over the 
phone to prepare a statement for him including 
work that we had on our books, and including 
the Kenyon Street property.” (R. p. 75.) 

“That * * * he gave orders to Miss Noud 

to prepare an account of the work that was in 
the name of Nolan and to send it to him per his 
re(]uest.” ( Record, page 75.) 

About this Lck) Brooks is flatly contradicted by 
Miss Noud, who said “Mr. C. Brooks asked me to make 
up a statement of ^Ir. Nolan’s, ♦ * * does not re¬ 

call whether they were given to Mr. Brooks or mailed. 
* * * (Record, p. 77.) 

That notwitstanding that Leo Brooks had testified 
he knevr nothing about the books or any changes of the 
(‘barge of materials, appellee’s counsel during the evi¬ 
dence in rebuttal, made this statement, viz: 

“Judge Wright: I expect to show that the 
bookkeeper inadvertently put that charge on the 
• book, and when he (Leo Brooks) discovered it, 
he ordered it corrected, and it was corrected, and 
that accounts for changing the book.” (Record, 
p. 75.) 

Miss Noud gives the following explanation of the 
erasures: 

“Judge Wright: We all agree that there is an 
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erasure there (J. L., p. 504). “Do you know who 
made it? A. Who made the erasure? I made 
it.” Mr. Leo C. Brooks told me that it should 
not be charged in that way, to put another entry 
on the book, that she made the other entry. 

“Q. Where. A. To correspond to this exactly, 
except put the figures in the margin instead of 
the ciphers, the other entry was made in another 
journal M, points out entry in Journal M at page 
432, the erased entry had been posted in the 
leclger before she made the change, in ledger G p. 
562, 11th line, that she erased this item in the 
ledger at the same time, that having made the 
new entry in journal M she posted it in ledger 
G at page 279. (R. p. 77.) 

Is it not perfectly apparent that these erasures and 
charges to Davidson & Davidson were made as the re¬ 
sult of Nolan’s failure, and that when Brooks testified 
after Nolan’s failure, to the alleged conversation on the 
street, that he charged the account to Davidson, he was 
simply falling in line with their determination to make 
up a case that would hold Davidson for Nolan’s bill? 

The appellee’s entire case rests on this improbable 
conversation, testified to bv the two Brooks bovs and 
denied by Nolan and John DaAidson, which, even if it 
occurred, does not, as we have pointed out, create a 
contract between appellee and Davidson. 

If a personal contract on the part of the owner is to 
he implied from such a casual conversation testified to 
in this case it would manifestly be unsafe for an owner 
ever to confer with his contractor in the presence of a 
material-man, and yet it would seem to be most natural 
that an owner should be free to participate in such a. 
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conversation touching the character of material, etc., 
without ip any. way making himself personally liable. 
Suppose a contractor, having obtained an estimate, 
should take the owner to appellee’s store for the purpose 
of approving .the material covered by the estimate, would 
that make the owner liable? If the estimate or pro¬ 
posal had been made to the contractor, would not the 
owner, and the contractor, in the absence of anything 
further, have . tiie right to assume that the material 
would be charged in pursuance of the estimate or pro¬ 
posal? Would the appellee without further inquiry, 
or conversation, showing a clear understanding on the 
part of tlie owner, that he was the contracting party, 
liave the right simply to assume this fact? 

We submit that to do so would be doing great violence 
to common sense. To reach any such conclusion in this 
case would necessitate an utter disregard of the fact 
that Nolan agreed in writing with Davidson & Da\id- 
son.to completely finish the houses, free of liens, ac¬ 
cording to certain plans and specifications, provided 
that Davidson should pay to him from time to time 
f67,000.00. So that it is quite clear as between Nolan 
and Davidson that 'Nolan was to furnish the material. 
It is equally clear that Nolan was a contractor for a 
fixed amount. The provision for dividing any excess 
cost manifestly relates to any cost aside and apart from 
the plans and specifications, viz., any extra work not 
covered by the plans, &c., such as the electric-light or gas 
fixtures, and in no way affects the point that Nolan was 
to furnish the material. 

In an attempt to detract from the perfectly natural 
proposition that appellee gave credit to Nolan, it is 
pointed out that in the written proposal addressed to 
Nolan the words ‘ffor Martin” negative the clear and 
distinct language of the offer to Nolan, and the request 
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tlierein to be favore<l with his, Nolan's, order. Now there 
is nowhere in the record the slightest suggestion that 
the appellee had the remotest idea of contracting with 
Martin, who the record shows was a mere bookkeeper 
in Nolan’s office, and we niav assume was well known 
to the appellee, as they were in his office every week or 
two. Suppose the appellee furnished this material in 
pursuance of this written proposal, as they admit they 
did, would this create a contract between the appellee 
and Martin, who, for aught this record shows, never 
heard of the matter? Does it furnish the slightest 
ground for the argument that the appellee was looking 
for someone behind their old and valued customer,. 
Nolan? 

That appellee (U)NTRACTED with JOHN H, 
SO IAN, is tlie only fair and logical conclusion that can 
be drawn from an analysis of the evidence, it alone is 
consistent with the undisputed facts, and the equity, 
truth and justice of the case is irresistible; while a 
finding to the contrarv would do violence to the inten- 
tion of the parties, impose a double liability upon inno¬ 
cent parties, and place a premium on manufactured 
evidence. 

Respectfully submitted, 

Douglas S. Mackall, 

J. Barrett Carter, 

John C. Gittings, 

Attornei/s for Appellants. 
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OF THE DISTRICT OF COLUMBIA 


H. BRADLEY DAVIDSON AND JOHN ' 
C. DAVIDSON, Appellants, 


vs. 


y No. 20(>8. 


THE E. F. BROOKS COMPANY, A COR¬ 
PORATION, Appellee. 


REPLY BRIEF FOR APPELLEE. 


BRIEF OF APPELLEE IN REPLY TO APPEL¬ 
LANT'S ADDITIONAL BRIEF. 

Appellees have never claimed that the isolated fact * 
of mere ownership rendered the appellants liable under 
Code Section 1258; their theory of the case is stated 
on pai 2 :es 2-3 of their original Brief, as follows: 

u* * * facts which were essential to the 

judgment rendered below were admitted in the 
Answer, except (a) the value of the labor and 
material, and (b) that appellants had in person 
ordered that labor and material from the plain¬ 
tiffs." 
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THE WRITTEN BID WAS ACCEPTED BY DAVID¬ 
SON OR NOT ACCEPTED AT ALL. 

Nolan testified (R. pp. 62-63) “that work was done, 
it was done by Brooks in accordance with their bid; 
never had anv other bid from them in relation to the 
pliimbin";” that bid was in writing appears on page 31 
of the Record, and was not a proposal to do the work 
for Nolan; it was a distinct and definite proposal to do 
the work for the person whom Brooks Brothers thought 
was the owner; it read, “we propose to do the plumbing 
and gas fitting as per plans and specifications for the 
thirteen houses, 19th and Kenyon Streets N. W., foi' 
Mr. Martiny for the sum of $537.47 per house.” 

Unless this bid was accepted in the conversation 
which the Brooks Brothers had with Davidson on the 
street, it was never accepted at all; neither Nolan nor 
Davidson nor any one else pretend that it ever was 
or could have been accepted upon any other occasion 
or by any other person; and yet, everyone concedes that 
that very written proposal trow accepted some time, by 
some person, and that the work was done according to 
that very proposal. If it was not accepted in the con¬ 
versation on the street, as testified by Brooks Brothers, 
when was it accepted? Who accepted it? 

CREDIBILITY OF WITNESSES. 

The Record at Bar is an unstable foundation upon 
which to claim “credibilitv” for the word of either 
Nolan or John C. Davidson. 

Nolan testified (R. p. 35) that he erects the houses 
for himself; a question or two which followed, developed 
that in his bankruptcy proceeding, he had sworn to the 
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contrary, and that the thirteen houses belonged to ‘^the 
Davidsons.” 

With respect to the degree to which John C. David¬ 
son’s moral sense had l>een developed the record is per¬ 
suasive ; he testified that the written contract with Nolan 
was made on April 10th, and was given the false date 
of March 26th (R. p. 60). He testified that the deed 
whereby the property was re-conveyed from Dummy 
^lartin to Dummy Davidson, was knowingly withheld 
from record by him (R. p. 61). It was admitted below 
(R. p. 29) that although this deed was signed on March 
26th, 1912, it was deliberately withheld from record 
until September 11, 1913. 

NOLAN NOT A SUB-CONTRACTOR. 

The written contract between Nolan and the David¬ 
sons (R. p. 28-29) establishes that no fixed cost for the 
houses was ever agreed upon between Nolan and David¬ 
son; that instrument provides: ^^Any cost exceeding 
said loan to be divided between the parties of the first 
juid second part as follows.” That cost was at least 
$11,413.11 in excess of the loan, made up thus: John 
C. Davidson testified (R. p. 58) that they advanced 
Nolan Two Thousand Dollars over and above the 
amount of the loan, and that the houses were completed 
by the Receivers; the Receivers’ Report (R. p. 18) shows 
a total expenditure of $9,413.11 in addition. 

Far from showing that Nolan was employed as an 
indei)endent contractor, the record establishes that there 
was no understanding for Nolan to receive a single 
definitely ascertained penny for his work; his written 
contract with the Davidsons required him to actually 
advance in cash his proportionate" part of the cost in 
excess of the amount of the loan, and that he should 
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in addition assume the full proportion of the entire loan 
upon the six houses to which he would take title; it 
is this phase of the agreement which not only shows 
tliat Xolan was not an independent contractor, but that 
he and the Davidsons were partners, and which dis¬ 
tinguishes tlie case at bar from Wilkinson vs. Lincoln. 


CONCLUSION. 

The position of tlie appellee is summarized as follows, 
the (N)urt havini? alreadv determined that the David- 
sons were owners: 

1. The bid of Brooks Brothers was in writing and 
was made to the persons whom they believed to be the 
owners; it was never accepted until John C. Davidson, 
during the conversiition on the street, stepped out from 
behind the blanket and, being the owner, told them to go 
ahead. 

2. In that conversation John C. Davidson ordere<l 
the goods. 

3. If he did not, then the Davidsons and Nolan being 
partners, an order placed by either member of the part¬ 
nership would bind the other members of the firm upon 
the theory that each partner is the agent of the other 
partner for the transaction of the partnership atfairs. 

That the judgment below should be affirmed is respect¬ 
fully submitted, 

Daniel Thew Wright^ 

Henry F. Woodard^ 

T. Morris Wampler, 

Attorneys for Appellees, 
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OF THE DISTRICT OF COLUMBIA 
APRIL TERM, 1917. 


No. 2968. 


H. BRADLEY DAVIDSON AND - JOHN C. DAVID¬ 
SON, Appellants, 

vs. 


THE E. F. BROOKS COMPANY, A CORPORATION, 

Appellee. 


BRIEF IN REPLY TO THAT FILED IN BEHALF 

OF ZELLERS & CO. 


This brief is filed under leave of Court in reply to 
that'in behalf of Zellers & Co., an intervening petitioner. 
It is conceded that Zellers & Co. made no contract for 
labor or material with the Davidsons, and under the 
stipulation, their right to recover is entirely conditional 
upon this Court's holding that Davidson & Davidson 
became, and were, partners with John H. Nolan, in 
the construction of said houses, and ‘^as such, Davidson 
& Davidson became personally liable for material sold 
and furnished to John H. Nolan, for use in the construc¬ 
tion of said houses, even though such material wa^ sold 
to and on the individual credit of John H. Nolan^’ 
(R. p. 22). 


2 


Thus presentiug: two distinct propositions: 

(a) That the agreement referi*ed to created a part¬ 
nership, between Davidson & Davidson, and John H. 
Nolan. 

(b) That even thoiigli Zellers & Co. sold and fur¬ 
nished material to John H. Nolan on his individual 
(*redit, Davidson & Davidson are nevertheless liable, in 
the event that said contract creates a partnership. 

We submit there is but one construction to be placed 
on this agreement, namelv: 

(a) Davidson & Davidson, as owners of certain 
land, agreed to place a building loan thereon for $67,000 
and a second trust for $22,100; the proceeds of the lat¬ 
ter to go to them for cost of ground, and for commission 
on loans; the x>roceeds of the $67,000 to be paid over to 
Nolan as the houses were built in specified sums. 

(b) John n. Nolan, a well known builder, agreed to . 
complete, free froiu mechanics' or other liens, thirteen 
(13) houses, within six months, as p<^r plans and speci¬ 
fications, prepared by Dunn, Architect, provided the 
payment of the $67,000 was made to him as above stated. 
(There were thirteen separate lots and each lot was 
encumbered for its proportionate share of the said 
trusts.) 

(c) Davidson & Davidson were to have, or retain, 

7 of the lots, a.ssume the trusts thereon, and pay pro¬ 
portionately for a in’ excess of cost of houses above the 
loans. 

(d) Nolan was to have or take title to the other 6 
lots under same conditions. 

Counsel for the intervenor content themselves with 
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general statements, to the effect that Davidson & Nolan 
“^joined together-' to carry on for their common benefit 
the erection of these houses; that Davidson & David¬ 
son ^'contributed their services’^ and the land, etc., and 
that Nolan ^^contributed his services as an expert build¬ 
er,’^ etc., and that the “profits of such venture were the 
thirteen houses which thej’ agreed to divide,” etc. Such 
general statements might well be made as to any under¬ 
taking or business involving the services and means of 
any two or more persons. If A contract vdth B to 
furnish the material, and build, certain houses for a 
certain sum to be paid by A, A and B may be said to 
have “joined together” and there is likewise a “contri¬ 
bution of sendees” and “money respectively,” but we 
are still very far from the conception of a partnership. 
We may go a step further and have A agree, in con¬ 
sideration of the building of such houses, to transfer 
to B, one or more of them, in addition to the fixed sum 
to be paid, and yet we are no nearer the creation of a 
partnership. In either case, the builder may sustain a 
loss, or derive a profit, on the performance of his part 
of the agreement, but this is quite immaterial, so far as 
throwing any light on the question whether there is 
partnership between A and B. Under the contract in 
question, Nolan was to furnish the material, and fully 
complete 13 houses according to plans and specifica¬ 
tions, as compensation for which he was to receive a 
fixwl sum, and 6 of the houses; his interest in the houses, 
like his compensation, was dependent upon the perform¬ 
ance of his contract. Nolands sole and exclusive interest 
was limited to the compensation he was to receive in 
liouses and money, for his work in constructing the 
liouses. Davidson and Davidson had no interest what¬ 
ever in any loss or profit which Nolan might suffer or 
derive from the performance of this contract on his 
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part. Manifestly, there is no force in the suggestion 
that the 13 liouses represent the ‘‘profits of this venture.” 

Six of these houses when finished were to become No¬ 
lan's, the profit or loss incident thereto was a matter 
which concerned Nolan entirely, and the same is true 
with respect to the oilier houses to be retained bj’ David¬ 
son & Davidson. Loss and profit in no view of the mat¬ 
ter could involve Davidson & Davidson and Nolan joint- 
Iv. In no event could there have been a sharing of anv- 
thing as profits, or a joint obligation touching losses. 
The statement that the houses represented profit in view 
of the facts in the case is simply absurd. 

But great importance appears to be given to that por¬ 
tion of the contract providing that any excess cost of 
the houses over the loans should be paid by Davidson 
& Davidson, and Nolan in proportion to the houses each 
was to acquire. Manifestly this excess cost refers to 
any cost of construction not contemplated by the plans 
and specifications. As it is expressly agreed that Nolan 
was to fully complete ready for occupancy according to 
plans and specifications for a fixed sum, it could mean 
nothing else. All building agreements have provisions 
for excess, or extra cost, and in this case, as in any other 
case, the contractor would be entitled to payment for 
what is known as extra work, and this extra work would 
in the very nature of the case fall upon the party receiv¬ 
ing the property. This would be true, it setuiis to us, 
even had there been no provision as to excess or extra 
cost. It is asserted that the houses did cost fll,000 
more than the first'trust, the amount of which was the 
contract price to be paid Nolan. This statement in¬ 
serted just at this point was manifestly intended to 
create the impression that the excess or extra cost was 
^11,000, which is entirely misleading, since there is not 
a word in the record even tending to show that there teas 
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one dollar of excess or extra cost. Nor any evidence 
tending to show what it did cost 'Nolan to htiild the 
houses. It is conceded that Nolan failed to perform his 
agreement, but what the cost to him, Nolan, was in 
doing what he did, does not appear and is quite imma¬ 
terial. 

What the record does show accurately is that David¬ 
son & Davidson paid over to Nolan in cash (and short 
notes, all of which were paid by Davidson & Davidson) 
on account of his contract price for the houses, prior to 
Nolan’s failure, $64,400, and that the Receivers at a cost 
of $3,126.49 completed the houses. (Receiver’s Report, 
R. p. 15.) The other payments by Davidson & Davidson, 
and by the receivers for interest, on the trusts, etc., 
have nothing to do with the cost of construction. So 
that the only thing we have is the cost of completing 
Nolan’s contract, which it is conceded he failed to per¬ 
form, not a dollar of extra or excess cost to deal with, 
and yet our friends make the bold statement that ^‘as 
a matter of fact the houses did cost approximately $11,- 
000 more than the first trust notes ($67,000 contract 
price), and but for the bankruptcy of Nolan he would 
have been liable to contribute to the success of the com¬ 
mon venture six-thirteenths of that amount, etc.” (In¬ 
tervener’s brief 3 and 4.) But even had there been or 
might have been an excess or extra cost in doing this 
work aside from the plans and specifications, it would 
not, we submit, change the legal status of the parties in 
anv wav. 

Our adversaries then go on to assert certain general 
legal principles without applying them to the facts in 
the case, except by injecting here and there a statement 
of fact, not in anywise justified or sustained by the rec¬ 
ord. They say “one of the strongest indicia of partner¬ 
ship is the liability of the contracting parties to share 
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the losses and that obligation is clearly indicated by 
the terms of the agreement in the present case.” They 
do not, and w e submit cannot, point out any such obli¬ 
gation under this agreement. As we have pointed out, 
in no possible view of the contract could there arise 
any sharing in profits or losses, the completion of the 
houses, terminated all relation between Davidson & 
Davidson and Nolan. How could it even be determined 
what the profits or losses were until the houses were 
sold? Nolan might sell his at a loss or profit, and the 
same as to Davidson & Davidson; one might profit while 
the other sustain a loss. 

Thev further assert that “There was no limit to the 
cost of the buildings, but they were to be erected under 
designated plans and specifications. There was no 
limit on the authority of Nolan in connection with the 
construction of the houses and the Davidsons were bound 
by his acts.” Mere statements and conclusions which 
do not change the facts or furnish any.argument in 
support of the proposition. And this in the face of the 
fact that the agreement clearly provides that the houses 
shall be fully completed by Nolan according to certain 
plans and specifications, and ready for occupancy, for 
an agreed sum, and within an agreed time. The only - 
liability whatever on the part of Davidson & Davidson 
being to negotiate a building loan and pay the same over 
to Nolan, as the work proceeded, which they did, and 
in the event that there should be extra cost (as to which 
there was none), that they would pay the same so far 
as it related to the seven houses to be retained by them. 
This is the full sum of Davidson & Davidson’s liability 
under the written contract. There is absolutely no ques¬ 
tion of profits or losses involved as between Davidson 
& Davidson and Nolan. Each was under a distinct and 
independent contract, and hence there could never arise 
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any obligation to share profits and losses. Nolan was 
given and acquired no authority whatever under this 
contract to bind Davidson & Davidson for anything; on 
the contrary, it is expressly provided that Nolan should 
complete the houses free from mechanics^ and other 
liens. 

Then we have this erroneous statement of fact^— 
^^Nolan was to, and did use the joint credit of all the 
parties in the carrying out of the adventure^^ (Inter¬ 
vener ^s brief, foot p- 5). We submit first there is noth¬ 
ing in the record to justify this statement, second that 
it is expressly conce<ied in the brief filed in behalf of 
the interveners (p. 2) that “there is no contention or 
evidence on behalf of these creditors of any special 
contract with the Davidsons” and their stipulation in 
effect recites the fact that they sold their material to 
John H, Nolan upon his individual credit. 

The facts in the present case are almost identical with 
those in the ease of Wilkinson v. Lincoln (45 Law Rep., 
p. 196) recently decided by this Court. 

There is not a single question touching the agreement 
now before the Court, that was not presented and dis¬ 
posed of by this Court in its opinion in the Wilkinson 
Case. 

In that case this Court says: • 

“There was no agreement even to share profits 
and losses, and neither party could have appro¬ 
priated any jwrtion of the returns or proceeds for 
further investment on their joint account. There 
was no division of profits contemplated, but a 
division of the incumbered property. The whole 
question of profits or loss depended upon the 
manner in which each party handled his share 
after the division which was to tenninate the 
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contract. ^fcCormick had no interest in the 
profits as profits, but an agreed proportion of the 
property, with profit or loss as the case might 
be, as compensation for his labor and services-” 

It is difficult to conceive how language could apply 
more aptly to the contract in question. 

But even if there was a partnership it can not avail 
the intervenor or other creditors, avIio sold material on 
the indiAudual credit of John H. Nolan. Particularly 
is this true in this case where it is perfectly clear that 
the material was furnished and used, not for the pur¬ 
pose of ANY ALLEGED JOINT UNDERTAKING BY 
DAVIDSON AND NOLAN, but for the sole and exclu¬ 
sive purpose of ENABLING NOLAN to PERFORM 
his, NOLAN'S, part, of the said alleged partnership 
agreement, and hence the material was not used in any 
partnership business, or joint undertaking. 

Respectfully submitted, 

Douglas S. Mackall, 

J. Barrett Carter, 

John C. Gittings. 
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IN THE COURT OF APPEALS OF THE DIS¬ 
TRICT OF COLUMBIA. 

Aprii, Term^ 1917. 


No, 2968. 


H. BRADLEY DAVIDSON AND JOHN C. DAVID¬ 
SON, APPELLANTS, 
vs. 

THE E. F. BROOKS COMPANY, A CORPORA¬ 
TION, APPELLEE. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FILED AS AMICUS CURIAE. 

This brief is filed under leave of the Court on behalf 
of Rudolph and West Company, a corporation, one of 
the defendants to the original appeal, and George H. Zell¬ 
ers, trading as Zellers & Co., an intervening petitioner, 
whose petition to intervene was allowed by the lower 
court. After the decree in this case had been signed a 
motion to vacate the decree was filed, but upon agree¬ 
ment between counsel for the defendants Davidsons and 
counsel for parties above named that motion was dis¬ 
missed and a stipulation filed, by which the rights of these 
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creditors were left to be determined by the decision of 
this court on the question of partnership, there being no 
disagreement or contention in respect to the amounts due 
or the furnishing and use of materials in connection with 
the construction of the houses built by Nolan and the 
Davidsons (R., pp. 21-22). 

It is to be conceded that any recovery on behalf of 
these two creditors is dependent on the finding by this 
court that a partnership existed between the Davidsons 
and Nolan for there is no contention or evidence on be¬ 
half of these creditors of any special contract with the 
Davidsons. 

The question of partnership has been so fully argued 
in this court in the recent hearings had in the instant case 
and in Wilkinson vs. Lincoln that counsel only wish to 
point out to the court what seems to them to be the in¬ 
dicia of partnership in the contract between the David¬ 
sons and Nolan and the clear distinctions present in this 
case from the reasons on which the court held in Wilkin¬ 
son vs. Lincoln there was no partnership. 

In Meehan vs. Valentine, 145 U. S., 611, the Supreme 
Court of the United States has said: 

‘‘The requisites of a partnership are that the par¬ 
ties must have joined together to carry bn a trade or 
adventure for their common benefit, each contrib¬ 
uting property or services, and having a commimity 
of interest in the profits. Ward vs. Thompson, 22 
How., 330, 334.” (Page 618.) 

“In the present state of the law upon this subject, 
it may perhaps be doubted whether any more precise 
general rule can be laid down than, as indicated at the 
beginning of this opinion, that those persons are 
partners, who contribute either property or money 
to carry on a joint business for their common bene- 


3 


fit, and who own and share the profits thereof in 
certain proportions. If they do this, the incidents 
or consequences follow, that the acts of one in con¬ 
ducting the partnership business are the acts of all; 
that each is agent for the firm and for the other 
partners; that each receives part of the profits as 
' profits, and takes part of the fund to which the 
creditors of the partnership have a right to look for 
the payment of their debts; that all are liable as 
partners upon contracts made by any of them with 
third persons within the scope of the partnership 
business; and that even an express stipulation be¬ 
tween them that one shall not be so liable, though 
good between themselves, is ineffectual as against 
third persons. And participating in profits is pre¬ 
sumptive, but not conclusive, evidence of partner¬ 
ship.'' (Page 622.) 

It is clear from the record in this case that the David¬ 
sons and Nolan joined together to carry on for their com¬ 
mon benefit the erection of the thirteen houses which were 
the subject of their trade or adventure, to which the 
Davidsons contributed their services in the negotiation of 
the first trust loans, in the contribution of the land for 
which they took second trust notes and in their liability 
to contribute seven-thirteenths of the cost of the houses 
over and above the amount of the first trust loans. To 
this same venture Nolan contributed his services as an 
expert builder and agreed to bear six-thirteenths of any 
cost of the houses over and above the first trust loans. 
The profits of this venture which they joined together in 
carrying on were thirteen houses which they agreed to 
divide in the proportion of seven to the Davidsons and six 
to Nolan when the same should have been completed. 
As a matter of fact the houses did cost approximately 
$11,000.00 more than the first trust notes and but for 
the bankruptcy of Nolan he would have been liable to 
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contribute to the success of the common venture six- 
thirteenths of that amount and in any accounting betv/een 
the Davidsons and Nolan he would be liable for this six- 
thirteenths. 

' From the moment the contract was entered into, no 
matter where the legal title to the ground may have re¬ 
mained, it was property belonging to the partnership ven¬ 
ture between the Davidsons and Nolan and they would 
have had no right to make other use or disposal of the 
property except in accordance with the terms of their 
partnership venture. 

A diligent search of the authorities has not revealed 
any case in which a court has said that the only profits of 
a partnership venture are to be found in money. On 
the contrary numerous cases are familiar to every prac¬ 
titioner in which the distribution in kind takes place in 
the assets of a partnership. One of the strongest indicia 
of partnership is the liability of the contracting parties 
to share the losses and that obligation is clearly indi¬ 
cated by the terms of the agreement in the present case. 

In the Wilkinson case this court points out that one of 
the parties (Wilkinson) had nothing to do with any 
further expense beyond his original investment, being the 
purchase of the land and the money that might be raised 
under the first trust. There is no suggestion in the Dav¬ 
idson case that the entire venture was to be other than 
one in which the parties had respectively a seven- 
thirteenths and a six-thirteenths interest. They took the 
results of the venture in that proportion; they agreed to 
bear the additional costs of the venture in that proportion 
and by the terms of their agreement were thus shearing 
the losses or the profits. Language of astute counsel in¬ 
serted in an agreement cannot change the actual char¬ 
acter of the agreement. In the Wilkinson case McCor- 
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mick' invested nothing; in the present case neither of the 
parties invested anything under the original proposition. 
The Davidsons contributed land, Nolan contributed ser¬ 
vices. The Davidsons were to be paid for their land by 
means of the second trust note, but the proceeds of the 
first trust notes, which were to be sold to third parties, 
were to furnish the money for the adventure. There was 
no limit to the cost of the buildings but they were to be 
erected under designated plans and specifications. There 
was no limit on the authority of Nolan in connection with 
the construction of the houses and the Davidsons were 
bound by his acts. If any more money was needed the 
parties agreed upon the respective shares to be contributed 
by each and in return for their slightly larger contribution 
the Davidsons received a larger proportion of the profits 
of the adventure. There was no commimity of interest 
' between Wilkinson and McCormick such as existed here. 

This case is closely analogous to the Northwest Eck- 
ington Improvement Company vs. Campbell, 28 Appeals 
D. C., 483, for, as there, this was a joint adventure in¬ 
cluding the purchase by means of the second trust notes, 
development and sale by disposal between the parties of 
the property. Nolan like Campbell contributed his skill 
as a builder and took charge of the erection of the houses 
and development of the property generally and in the 
actual operation of the contract Nolan participated in the 
borrowing of money and use of his credit and in the mak¬ 
ing or endorsing of notes in at least two instances. Camp¬ 
bell at the conclusion of the adventure was to become 
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possessed of a one-third interest in the property. Nolan 
at the conclusion of the adventure was to take a six-' 
thirteenths interest in the property represented by six 
houses. Nolan was to, and did, use the joint credit of all 
the parties in the carrying out of the adventure. 
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The subject matter of the partnership agreement be¬ 
tween these parties was the erection of thirteen houses 
for the sum of $67,000.00 to be divided in the proportion 
of seven houses to one party and six to the other on the 
completion of the adventure, with the provision that each 
party should contribute their credit in the carrying on of 
the adventure and such additional capital, in the same 
proportion as the houses were to be divided, as in the - 

progress of the adventure should be required. They par¬ 
ticipated in the profits as profits and they shared the 
losses as losses. They were joined together to carry on 
a trade or adventure for their common benefit to which 
they contributed property and services and in the profits 
of which they had a community of interest in proportion 
to the contributions made to the venture. 

It is further to be suggested that whatever advantage 
there may have been from seeing the witnesses, hearing 
their testimony and observing their demeanor lies with 
the trial judge in the court below, who has found as a 
fact, from the record in this case, and from his personal 
observation of the witnesses, tHat a partnership did exist. 

Respectfully submitted, 

Paul Sleman, 

Henry P. Blair. 











